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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


GREENWICH BROADCASTING CORPORATION, 


Appellant, 


FEDERAL COMMUNICATIONS COMMISSION, 


) 

) 

) 

v. Case No. 15,294 

| 
Appellee. 


PREHEARING STIPULATION 


The appellant and appellee believe that the following are the issues 
presented in this case, it being agreed and understood that the parties do 


not concede the correctness of any legal or factual premise implicit in 
the formulation of the questions and that counsel for appellee reserves 
the right to argue that one or more of these questions is not properly 
before the Court: 
1. Whether the Commission erred in failing specifically to con- 
sider the "equitable distribution" mandate of Section 307(b) of the Com- 
munications Act, and then in refusing to delay action upon appellant's 
application pending consideration of the WNLC application proposing 
a frequency change that would remove the only objection raised by the 
Commission against appellant. 
2. Whether the Commission erred in basing its sole objection to 
appellant's application upon engineering calculations which were delib - 
erately selected by Station WNLC because of their interference showing 
instead of upon all calculations averaged according to Commission rules 
and practice. | 
3. Whether the Commission made adequate findings to support its 
conclusion that the need for appellant's proposed service does not out- 
weigh the need for the existing WNLC service that would be lost by 


2 
interference, and whether the conclusion of need for the latter service 
is supported by Commission policy in other cases relating to need for 
an existing service. 
4. Whether the Commission erred in disregarding, as bases for 


its conclusions, pertinent percentages relating to mainland areas and 
populations affected by expected interference to Station WNLC. 

It is further agreed that the following procedure shall govern the 
filing of briefs and the Joint Appendix: 

1. The preparation and filing of the Joint Appendix shall be deferred, 
as hereinafter provided, until the printed briefs of the parties shall have 
been served and filed. 

2. On or before February 2, 1960, the appellant shall serve and 
file its multilithed or printed brief. 

3. On or before March 8, 1960, the appellee shall serve and file 
its multilithed or printed brief. 

4. The appellant shall file its multilithed or printed reply brief, 
if any, on or before March 24, 1960. 

5. The Joint Appendix shall be printed or multilithed and served 
and filed on or before April 14, 1960. It shall be kept as short as possible 
and its pages shall be independently numbered, but the portions of the 
record printed therein shall also state the pages of the record wherein 
this material may be found. Unless otherwise determined by the parties, 
no part of the Notice of Appeal shall be printed in the Joint Appendix, 
put this Prehearing Stipulation shall be included. 

6. All references in the briefs shall be to the page numbers of 
the record which was filed with the Clerk of this Court. 

Respectfully submitted, 
GREENWICH BROADCASTING 
CORPORATION 
By: /s/ ELIOT C. LOVETT 
FEDERAL COMMUNICATIONS COMMISSION 


By: /s/ RUTH V. REEL 
September 28, 1959 
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[Filed February 20, 1961] 


PROPOSED BRIEFING SCHEDULE 
PURSUANT TO COURT ORDER 


By Order entered by then Chief Judge Prettyman on February 2, 
1960, all further proceedings in the above-entitled case were held in 
abeyance pending final disposition of an application which was pending 
before the Federal Communications Commission for a change in the 
frequency assigned to Station WNLC. Counsel were requested to submit 
a proposed briefing schedule as soon as the Commission finally disposed 
of the WNLC application. Such disposition has now been made. Counsel 
for the parties now submit the following proposed briefing schedule and 
‘move that it be accepted in lieu of that set forth in the Prehearing Stipula- 
tion. 


Appellant's brief . ; . March 15, 1961 
Appellee's brief . 2 “ April 26, 1961 
Appellant's reply brief . 2 May 8, 1961 
Joint appendix . 5 . May. 25, 1961 


Respectfully submitted, 
GREENWICH BROADCASTING 
CORPORATION 


By: /s/ ELIOT C. LOVETT 
Its Attorney 


FEDERAL COMMUNICATIONS 
COMMISSION 


By: /s/ MAX D. PAGLIN 
Assistant General Counsel 


February 15, 1961 


7 : 
[444] 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C._ 
| 


In re Application of ) B 


GREENWICH BROADCASTING CORPORATION) FCC 59-511 


Greenwich, Connecticut 69291 
) DOCKET |NO. 8716 


For Construction Permit File No. BP-6315 


MEMORANDUM OPINION AND ORDER 


By the Commission: Commissioner Lee dissenting; Commissioners Ford 
and Cross not participating. 


1. The Commission has before it for consideration (1) a petition 
for leave to amend and a request that the record be reopened to include 
the amendment, filed December 29, 1958, by Greenwich Broadcasting Cor- 
poration (Greenwich); (2) a comment of the Commission's Broadcast Bu- 
reau (Bureau) on subject petition filed January 12, 1959; and (3) a reply 
to the Bureau's opposition filed January 20, 1959, by Greenwich. 

2. Greenwich seeks to amend its application by reducing the pow- 
er of its proposed standard broadcast station on 1490 kc from 250 watts to 
100 watts. It contends that the proposed 100 watt operation would enable 


the applicant to serve substantially all of the community and town!/ of © 
Greenwich, and at the same time reduce the interference to WNLC (1490 ke, 
New London, Connecticut) from 4, 694 persons WNLC claims would be 
affected by the 250 watt operation to 2,692 persons. The petitioner in- 
dicated that it would, in the alternative, be willing to accept a grant specify- 


ing 250 watts of power with the radiation efficiency reduced to a minimum 
of 75 mv/m or to accept such grant conditioned upon the subsequent grant 
of the WNLC application to change frequency; or to have the Commission 
withhold final action on its application until such time as it considers the 
WNLC application. 
3. In support of its request, Greenwich states that, after awaiting 
action on its application for 11 years, during which time it operated an 
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FM station, it believes that it is entitled to serious and equitable consid- 
eration; that such consideration should include recognition of the fact that 
one or more applications for the same frequency and area will be filed if 
its application is denied. Petitioner urges the acceptance of its amendment 
to incorporate the changes comprehended thereby because it will minimize 
the most unfavorable calculation of interference to station WNLC, readily 
permit the establishment of a first standard radio facility in Greenwich, 
and further the equitable distribution of radio facilities as required by the 
Communications Act. 


7 ~ 
L In New England, a town corresponds to a township. 
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4. In opposing the petition to amend, the Bureau states that the 
proposed amendment shows that the overall interference (as distinguished 
from interference on the mainland) to the existing operation of station WNLC 
would exceed 19 per cent of the population within the 0.5 mv/m normally 
protected contour of station WNLC and that the interference to Greenwich's 
proposed station would represent 12.4% of the persons residing within its 
0.5 mv/m normally protected contour. These percentages, the Bureau 
states, are approximately the same as were found by the Examiner to be 
caused by and received by the proposed operation with 250 watts of power. 

5. The instant petition to amend was filed after the issuance of 
the initial decision looking to the denial of the Greenwich application and 
after the issuance of instructions looking to the preparation of a document 
denying said application. We do not believe that Greenwich has shown 
good cause for the late filing of its petition to amend, and our decision to 
deny the petition is reinforced by the fact that the proposed amendment 
does not serve to resolve the basic problems of interference presented 
by its original application. 

6. Greenwich's alternative proposals that final action on its 
application be deferred until such time as the WNLC application to change 
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frequency is considered, or that the grant of its application be conditioned 
upon the subsequent grant of the pending WNLC application to change fre- 
quency, are unacceptable as contrary to the Commission's practice of not 
giving contingent applications any undue advantage over other applicants 
who may wish to file for the frequency to be vacated. 
7. In view of the foregoing, IT IS ORDERED, This 3rd day of 
June,1959, that the petition for leave to amend and to re-open {the record 
to include the amendment, filed December 29, 1958, by Greenwich Broad- 
casting Corporation, IS DENIED. 
FEDERAL COMMUNICATIONS COMMISSION 
Mary Jane Morris 
Secretary 
Released: June 8, 1959 


SS, FCC 59-633 


DECISION 14820 
By the Commission: Commissioner Lee dissenting and issuing a state- 


ment; Commissioners Ford and Cross not participating. 
Preliminary Statement 
1. This proceeding involves the application of the Greenwich 
Broadcasting Corporation for a construction permit for a new standard 
broadcast station to be operated on 1490 kc, unlimited time, at Greenwich, 
Connecticut, with 250 watts power. Consideration of the application, which 
was filed in August of 1947, has been delayed by a series of entangling 
procedural developments, the details of which are not now material. On 
August 22, 1952, a partial hearing on engineering matters was held pur- 
suant to a special and limiting order of the Commission. The issues as 
ultimately amended and upon which the decisional record was made are 
as follows: 
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4. To determine whether the proposed operation of the 
Greenwich Broadcasting Corporation would involve objectionable 
interference with Station WHOM, New York, N.Y., WNLC, New 
London, Conn., WDLC, Port Jervis, N.Y., or with any other 
existing broadcast stations and, if so, the nature and extent thereof, 
the areas and populations affected thereby, and the availability of 
other broadcast services to such areas and populations. 

"2. To determine the areas and populations which may be 
expected to gain primary service from 
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the operation of the proposed station by Greenwich Broadcasting 
Corporation and the other primary services available from ex- 
isting stations to those areas and populations. 

"3. To determine whether the operation of the proposed sta- 
tion would involve objectionable interference with the service 
proposed in any other pending applications for broadcast facilities 
and, if so, the nature and extent thereof, the areas and populations 
affected thereby, and the availability of other broadcast services 
to such areas and populations. 

"4, To determine the type and character of program service 
proposed to be rendered by the applicant and whether it would 


meet the requirements of the populations and areas proposed to 


be served. 

"5. To determine the type and character of program services 
rendered by Stations WHOM, WNLC, and WDLC and whether these 
services meet the requirements of the populations and areas pro- 
posed to lose such service, if any. 

"§. To determine whether the installation and operation of 
the proposed station would be in compliance with the Commission's 
Rules and Standards of Good Engineering Practice Concerning 
Standard Broadcast Stations. 
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"7, To determine, in the light of the evidence adduced under 
the foregoing issues, whether the public interest, convenience or 
necessity would be served by a grant of the subject application." 
The burden of proceeding under Issue 5 was placed upon the licensees of 
the three stations mentioned. The licensee of Station WDLC neither filed 
an appearance nor appeared at the hearing. 
2. After a hearing conference on June 20, 1957, hearings were 
held on that date, on July 9, and on August 1, upon which latter date the 
record was closed. The respondents, Progress Broadcasting Company 
(WHOM), New York City, and The Thames Broadcasting Corporation 
(WNLC), New London, Connecticut, participated in the proceedings, but 
only the 
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latter offered any evidence. The parties were directed to file proposed 


findings of fact and conclusions of law upon the engineering matters at 
issue, and provision was made for the permissive filing of reply pleadings. 
Within the time allowed, direct and reply pleadings addressed to all issues 
were filed on behalf of the applicant and the respondent WNLC; proposed 
findings of fact and conclusions upon engineering issues were timely filed 
on behalf of the Broadcast Bureau; and no pleadings were filed on behalf of 
WHOM. Hearing Examiner J. D. Bond, on December 19, 1957, released 
an initial decision looking toward a denial of the application. Exceptions 


to the initial decision, a brief in support of the exceptions, and a request 

for oral argument were filed by the applicant on February 25, 1958. The 
Broadcast Bureau filed exceptions to the initial decision and a brief in 
support thereof, and The Thames Broadcasting Corporation eS a state- 
ment in support of the initial decision with exceptions to limited portions 
thereof. By a letter dated October 1, 1958, The Thames Broadcasting 
Corporation stated that it withdrew its objections to a grant of the applica- 
tion of Greenwich Broadcasting Corporation and it will no longer participate 
in any phase of this proceeding. On October 2, 1958, the applicant withdrew 
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its request for oral argument. Oral argument was not held. The applicant 
filed on December 29, 1958, a petition for leave to amend and a request 
to reopen the record. The petition was denied by the Commission on 
June 3, 1959 (FCC 59-511). 

3. We have carefully considered the exceptions to the initial 
decision. Our rulings thereon are set forth in Appendix B attached hereto. 


Finding of Fact 
The Community Involved 


4. Greenwich, Connecticut, with which the applicant proposes to 
identify its station, is an unincorporated community of undefined boundaries 
located on the southern shore of Connecticut on Long Island Sound in Green- 
wich Town, Fairfield County. The community of Greenwich has its own 
post office, police and fire departments, public works department, library, 
schools, and civic organizations; it appears to have 6,750 inhabitants. 
Greenwich Town, according to the 1950 U. S. Census, had a population of 
40,835 of which 33, 393 are listed as urban population within the Stamford- 
Norwalk Urbanized Area, and has no incorporated cities. There are no 
standard broadcast facilities authorized in Greenwich Town or the com- 
munity of Greenwich. Within the town of Greenwich, there are other dis- 
tinct communities -- Cos Cob, Riverside, Old Greenwich, and Byram -- 
each of which, like the Greenwich community, has its own post office, 
schools, police and fire departments, and sends representatives to par- 
ticipate in the Greenwich Town meeting. 


Engineering Considerations 
5. The application under consideration was filed upon a site-to-be- 


determined basis, and the specified coverage data is based upon an 


[449] 
assumed antenna site near the center of the community, an effective field 
of 95.5 mv/m unattenuated at one mile and conductivities from Figure M-3 
of the Commissions' Rules. However, it was represented during hearing 
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that the assumed site was that which would ultimately be specified; accord- 
ingly, a finding is justified that the following areas and populations would 
be served by the proposed station: 


Population Area 
Contour (mv/m) (1950 U.S. Census) (Sq. Mi.) 


19.6 (nighttime interference-free) 17, 200 5.2 
0 83, 949 76.0 
5 
5 


(normally protected) 137, 136 330.0 


(interfer ence-free) 119,775 245.3 
6. The community of Greenwich is entirely within the proposed 


9. 
2. 
0. 
0. 


station's 5 mv/m daytime and 19.6 mv/m nighttime interference-free con- 
tours; the proposed 25 mv/m contour encompasses the community's main 
business and industrial areas. The predicted 2 mv/m contour embraces 
the communities of Cos Cob, Riverside, Old Greenwich, and Byram. As 
reflected by the tabulation above, a total of 17,361 persons in an aggregate 
area of 84.7 square miles within the proposed normally protected 0.5 
mv/m contour would not be served because of objectionable interference to 
the proposed operation. Within the proposed 0.5 mv/m contour there is a 
total mainland population of 83, 152 within an area of 191 square miles and 
a Long Island, New York, population of 53, 984 within an area of 139 square 
miles. Only 37 persons, or 0.04% of the 83, 152 persons within the 0.5 
mv/m normally protected contour on the mainland, would lose the proposed 
service by reason of interference; whereas interference would cause a loss 
of service to 17, 324 persons on Long Island, which increases the over-all 
percentage loss to 12. 65% of the 137, 136 persons within the entire 0.5 
mv/m normally protected contour. 
7. Nine stations provide a signal of 0.5 mv/m or greater to all 
of the interference-free area within the proposed 0.5 mv/m'contour, and 
29 stations serve portions thereof. All points within the area receive such 
service from a minimum of 23 stations. Primary service (2 mv/m or 
greater) is provided to all of the area within the proposed 19.6 mv/m inter- 
ference-free contour, nighttime, by eight stations, and one jother station 
provides such service to substantially all of the area. Nine|/New York City 
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stations provide primary service of 2 mv/m or greater signal strength 
to all of the community of Greenwich, daytime and nighttime, two other 
stations provide such service daytime to portions thereof. Station WSTC, 
Stamford, Connecticut, (which is approximately five miles from Green- 
wich) is the only Connecticut station which provides primary service to 
the community of Greenwich daytime and no Connecticut station provides 


such service at night. 
8. Applicant's evidence shows that objectionable interference would 


be caused by the proposed operation to Station WHOM, New York, York 
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York (1480 kc, 5 kw, DA-2, U) in an area of 32.6 square miles including 
6,973 persons or 0.065% of the 10,670,000 persons residing in an area of 
2,099 square miles within the 0.5 mv/m contour of that station. The area 
is irregular in shape and is located on the northwestern portion of Long 
Island between Glen Cove and Huntington Bay, 14 to 30 miles east of Man- 
hattan Island. Fourteen stations provide primary service (0.5 mv/m or 
greater) to all of this area while 18 stations so serve portions thereof. A 
minimum of 23 and a maximum of 30 stations provide such service to all 
points in the area. 

9. The operation herein proposed would cause objectionable in- 
terference daytime within the normally protected and interference-free 
service areas of Station WNLC which is operated on 1490 ke with 250 watts 
power at New London, Connecticut. Notwithstanding the informal con- 
ference efforts of the parties to eliminate disagreements concerning en- 
gineering matters, the evidence of record shows unreconciled differences 
of opinion between the engineering witnesses for the applicant and for WNLC 
as to the extent and locations of the WNLC service populations that would be 
adversely affected. The evidentiary conflicts were intermediately clouded 
by reason of the fact that the geographical coordinates of the WNLC trans- 
mitter site were incorrectly stated in the official files and records of the 
Commission; this error was not known to any hearing participant until the 
next to the last hearing day on July 9, 1957, at which time the applicant's 
engineering evidence had been fully presented and the WNLC proposed 
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engineering exhibits had been prepared and notified to all other parties. 
Revised exhibits for WNLC were thereafter prepared, but the applicant's 
consulting engineer stated that his previously submitted calculations and 
exhibits were correctly based upon the actual transmitter location which 
he had theretofore personally visited. 

10. The extensive salt water areas in the vicinities of WNLC 
and the proposed station cause the service and interference contour to 
embrace irregularly shaped areas. The computations underlying the loca- 
tions of the pertinent contours entailed analyses of signal strengths 
over paths of varying conductivity. The methods used by each engineering 
witness comply with the minimum requirements of good engineering 
practice as set out in the Commission's Rules. The pertinent results of 
the divergent engineering studies are set out in Appendix A, which is 
incorporated by reference herein. 

11. The exhibits and testimony of record do not provide sufficient 
information to explain or reconcile the differences and disagreements be- 
tween the engineering showings as summarized in Appendix A. A basic 
unexplainable factor is in the WNLC 0.5 mv/m contour population and area; 
the applicant's evidence reports about 5,000 more persons in an area that 
is 36 square miles less than that shown by WNLC. The total population 
discrepancy of course affects to some degree the differences jto be noted 
in the ensuing population data as shown in Appendix A; e.g., the two show- 
ings of present and proposed interference-free populations of WNLC reflect 
substantially the same quantitative disagreement. On the other hand, the 

| 
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engineering evidence is essentially in agreement upon the total populations 
within the existing and proposed interference areas, as shown in lines 2, 

4, and 5 of Appendix A. Although the evidentiary disagreements concerning 
total WNLC populations affected are of slight importance, greater signifi- 
cance is found in the engineering conflicts shown in lines 7 through 18 

of Appendix A as discussed below. 
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12. The proposed operation's interference to WNLC would exist 
because of the high conductivity over the salt water of Long Island Sound 
between Greenwich and New London. Similarly, that salt water area accounts 
for the fact that the WNLC primary service signal extends to substantial 
land areas on Long Island and smaller adjacent and intervening islands. 
These geographical and terrain factors led the engineers for both the ap- 
plicant and WNLC to consider separately the mainland and Long Island 
service and interference areas and populations. The non-mainland areas 
of objectionable interference to WNLC lie across the waters of Long Island 
Sound and Block Island Sound at distances from New London varying between 
approximately 14 and 45 miles, most of the area being 20 miles or more 
away. The non-mainland populations that would be affected by interference 
to WNLC are not the subject of significant disagreement between the two 
engineering showings. Evidentiary conflicts exist concerning the degree of 
interference to WNLC's mainland populations as discussed in the ensuing 
paragraph. 

13. The maps underlying the engineering evidence for each ad- 
versary party show similarities in the locations and shapes of the mainland 
interference areas, although the larger scaled map offered by WNLC in- 
dicates that the interference areas extend nearer to New London. Likewise, 
it is shown in line 10 of Appendix A that a greater degree of mainland in- 
terference is claimed by WNLC than is shown by the applicant's evidence; 
i.e., about 2,050 more persons in a seven square mile area. It becomes 
necessary under these circumstances to determine which of the conflicting 
engineering showings should be relied upon; this also necessitates the pre- 
ference of one over the other in all respects material to a decision herein 
because of the relationships between the correlated engineering facts. For 
the reasons summarized below it is found that the WNLC service and inter- 
ference areas and populations as shown on behalf of Station WNLC were de- 
rived more accurately and precisely than in the applicant's evidence. 
Accordingly, the basic facts are found to be those shown in columns (1) and 
(3) of Appendix A. 
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14. Both engineering presentations meet the minimum require- 
ments of the Commission's Rules, but the WNLC presentation is more com- 
prehensive and detailed. In addition, WNLC utilized topographical maps 
having a scale ratio of 1:250,000, whereas the applicant's study utilized a 
map with a scale of 1:500, 000; the WNLC contour lines are of a width nar- 
row in relation to the scale of the map so that they do not mask over more 


area than on a map of lesser scale ratio, and, thus, its showing of inter- 
ference and coverage is more precise. In the areas involved in this pro- 
ceeding, the paths between the proposed station and Station WNLC are 
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greatly varied, passing over alternative fields of land and sea water. 
Hence, the conductivities vary materially with small changes in the angle 
from the transmitter, and a more accurate analysis results if the signals 
are computed over a large number of different radial paths. In predicting 
the interfering signal of the proposed station, the WNLC showing utilized 
eight radial paths between the proposed transmitter and the mainland inter- 
ference area of WNLC; the applicant's showing is based on four such radial 
paths. In determining the existing interference to WNLC from WLDB, 
approximately 18 radial paths were run between WLDB and the WNLC 
service area; not more than four such radials were utilized in the applicant's 
showing. WNLC's study included four radials from the proposed station 
across Fisher's Island, which lies three or four miles off-shore from New 
London Harbor; the applicant's engineering study did not consider Fisher's 
Island or any of the other off-shore islands in the area, although the ap- 
plicant's engineering witness believes that some interference! would occur 
on Fisher's Island. In addition, the WNLC study included detailed com- 
putations of pertinent signals at six discrete points to confirm that the 
proposed operation would there cause interference; no radial path plotted 
by the applicant's engineer passes through any of these points. The com- 
munities of Stonington (1,739 persons) and Noank (1, 149 persons), situated 
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about nine and six miles respectively from New London, would be subject 
to interference as shown by the WNLC detailed computations there made; the 
applicant’s evidence -- showing a mainland interference population of 904 
persons -- manifestly omits these two communities, but the applicant's en- 
gineer conceded that interference would occur at Stonington. The applicant's 
engineering evidence includes neither rebuttal proof on the matters in conflict 
nor an engineering study made after the WNLC transmitter site problem was 
confronted. The applicant has taken exception to the findings made herein 
above on the ground that interference determined on the basis of the eight 
radial paths from the proposed station and six "discrete" points to show the 
maximum interference possible is not to be preferred over a showing made 
by using four radial paths to arrive at an “average” condition of interference. 
This ground refutes the basic principle of statistical analysis where a greater 
number of samples would yield a better result, and is not acceptable. 

15. The engineering evidence found acceptable for the reasons in- 
dicated above shows that WNLC now receives interference affecting 7.4% of 
the population and 17.6% of the area within the station's normally protected 
service contour; the mainland populations and areas adversely affected are 
1.3% and 5.4%, the indicated major portion of the interference occurring in 
the Long Island and island areas. It is also shown by the acceptable data in 
Appendix A that the proposed operation at Greenwich would affect an addi- 
tional 11.7% of the population and 19.7% of the area within the WNLC 0.5 
mv/m contour, thus projecting total interference to WNLC involving 19.1% 
and 37.3% respectively of its normal primary service population and area. 
Again, the greater proportions of populations and areas proposed to be ad- 
versely affected are located in the Long Island and island areas, whereas 
the contiguous mainland populations and areas to be adversely affected 
comprise 5.8% and 6.3% respectively of the mainland 0.5 mv/m population 
and area. The total interference, existing and proposed, 
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would adversely affect 7.1% and 11.7% respectively of the mainland popula- 
tions and areas embraced by the WNLC 0.5 mv/m contour; comparable 
figures for the non-mainland service area are 92.5% and 90. 2% respectively. 
The mainland interference areas are located at distances from New London 
ranging between approximately 4.7 and 14 miles. One station provides 
primary service (0.5 mv/m or greater) to all of the additional areas of pro- 


posed interference, while 27 stations so serve portions thereof Y A minimum 


of 9 and a maximum of 24 stations provide such service to all points therein. 
No objectionable interference would be caused to Station WDLC, inasmuch as 
any interference thereto would fall in an area which is already suffering ob- 
jectionable interference from Station WKNY. There would be no objectionable 
interference with any other existing broadcast stations or with the services 
proposed in any other pending application for broadcast facilities. 


Applicant's and Respondent's Program Services 


16. The applicant's proposed program schedule contemplates a 
non-network operation with a broadcast day from 8:00 a.m. to 10:00 p.m. 
on Sunday and from 6:30 a.m. to 12:00 midnight, Monday through Saturday. 
The proposed program schedule shows that each weekday the proposed sta- 
tion will devote 45 minutes to the local schools; that 30 minutes each weekday 
afternoon will be devoted to the Greenwich service clubs; that 45 minutes 
will be utilized by the Greenwich Women's Club each afternoon; that the 
period from 5:45-6:00 p.m. is set aside for the discussion of public affairs; 
and that from 8:45-9:30 p.m. the Greenwich organizations will find time 
available for their purposes. News will be broadcast throughout the day and 
evening on the half hour, and there will be weathercasts and sports and 
financial reviews. On Sunday there will be 4 hours and 15 minutes of re- 
ligious programs. The Greenwich Garden Club will also have a program, 
and during Sunday evening, there will be a period designed for the Italian 
audience. Analyses of the applicant's proposed program schedule show: 
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As to Type As to Source 


Entertainment Network commercial - 
Religious c Network sustaining - 
Educational Recorded commercial 16.4% 
News Recorded sustaining 27.6 
Discussion Wire commercial 14.7 
Talk Wire: sustaining 0.4 
Live commercial 18.9 
Live sustaining 22.0 
Total hours per week 119 Total commercial 50.0 
Total sustaining 50.0 
Complete totals 100.0% 


L On April 9, 1958, after the release of the initial decision in this pro- 
ceeding, the application of Lawrence A. Reilly and James L. Spates, Groton, 
Connecticut, was granted. (24 FCC 257) The Groton station would provide 
service to said interference areas. 


[ 454] 


An exhibit shows the title, time, and classification of each program pro- 
posed during a typical week's operation. A "Supplemental Programming 
Statement” submitted by the applicant declares in part: 

"In addition to the regularly scheduled programs, the applicant 
will broadcast seasonal and periodic programs and special events 
which may be of particular interest to the Greenwich community. 
These will include such programs as the Town Meeting which 
occurs ten times each year, the Greenwich Choral Society Con- 
certs which occur four times a year, the commencement exercises 
of the four private preparatory schools and the one public high 
school, school athletic contests, the yacht races sponsored by the 
three local yacht clubs, championship golf matches, and the 
Scottish Games which are a traditionally important and colorful 
yearly event attracting visitors from Canada and Scotland as well 
as from many parts of the United States." 
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Various organizations in Greenwich have been offered the use of the pro- 

posed broadcast station for presenting both regular and special programs; 

the 23 listed organizations so contacted are diversely representative of 

the educational, civic, fraternal, cultural, and religious activities within 

the community. A number of the proposed programs have been broadcast 

over an FM station formerly operated by the applicant in Greenwich and, 

as stated by the applicant's president, they "received a very fine acclaim 

from the public" and thus provided "definite proof" that they meet the re- 

quirements of the area. The programming evidence, presented with and 

by the testimony of the president of the applicant, was not challenged by 

cross-examination or rebuttal. Accordingly, the finding is made that the 

applicant proposes to broadcast diversified programs evidencing such balance 


and suitability to local needs as to serve the public interest and convenience 


of the persons within the proposed service area. 
17. The WNLC program service is a subject of inquiry under 
Issue 5; the evidence for this respondent shows that Station WNLC is located 
in New London, Connecticut, which city has a population of 30,551 (1950 
U. S. Census). WNLC is the only standard broadcast station located in the 
Greater New London area which is comprised of New London, Waterford, 
and Groton, all in Connecticut.2 The station has been operated under its 
present ownership for the past 21 years. The program log analysis for 
Station WNLC for the 1956 composite week shows the following: 


2 See footnote 1, supra. 
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RADIO STATION WNLC 
Program Log Analysis 
1956 Composite Week 


As to Type As to Source 
Entertainment 50.5% Network commercial 
Religious 6.4 Network sustaining 
Agricultural 2.1 Recorded commercial 
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As to Type As to Source 
Educational 3.8% Recorded sustaining 7.36% 
News 19.3 Wire commercial 3.70 
Discussion 2.2 Wire sustaining 2.66 
Talks 15.7 Live commercial 6.16 
Live sustaining 2.50 
100.0% Total commercial 74.8 
Total sustaining 25.2 
No. of Spot Announcements (per week) 975 
No. of Non-Commercial Spot Announcements (per week) 145 


18. Extensive listings of the titles and time periods of programs 
broadcast by WNLC were set out in the written testimony of the president 
of Thames Broadcasting Corporation. It appears, in less detailed summary 
of the proof, that the station broadcasts: religious programs daily and Sun- 
day; frequent news and weather reports of local interest to various named 
surrounding communities; emergency and routine weather information from 
official sources and from local observations on WNLC instruments; school 
sports and news programs; daily announcements of religious, civic, and 
charitable activities in New London and surrounding communities, as well 
as other public service announcements and programs; educational programs 
from some colleges in Connecticut; foreign language programs in Polish 
and Italian; and other public service information and announcements. The 
evidence supports a finding that the WNLC programs and announcements 
serve the interests and needs of the populations within the station's service 
contours, and that the news, weather, and public service announcement 
activities of the station recognize to some degree the local interests and 
needs of surrounding communities including the community of Stonington. 

19. No evidence was offered concerning the type and character of 
program services rendered by Stations WHOM and WDLC. Except for the 
matters hereinabove discussed under the heading of "Engineering Considera- 
tions" it is found, pursuant to Issue 6, that the installation and operation 
proposed by the applicant would be in compliance with the Commission's Rules 


and Standards of Good Engineering Practice Concerning Standard Broadcast 
Stations. 
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Conclusions 
1. The applicant here proposes a new standard broadcast station 
to be operated unlimited time with 250 watts power on 1490 kcyat Greenwich, 
Connecticut. The critical determination to be made is whether, in view of 
the interference which would be caused to Stations WNLC and WHOM, the 
application should be granted. The proposed station is intended primarily 
to serve the community of Greenwich, having a population of 6,750 persons 


and being a part of the town of Greenwich. Neither the coaatany nor the 


town has a local radio transmission facility. A new daytime primary service 
would be available to 119,775 persons. The proposed 25 mv/m contour in- 
cludes a population of 15,695 persons and substantially all of the Greenwich 
community. Within the 19.6 mv/m calculated nighttime-limit contour is 
included a population of 17, 200 and all of the community of Greenwich. 
Within the 2 mv/m contour are the communities of Cos Cob, Riverside, Old 
Greenwich, and Byram, all within the town of Greenwich. 
2. The proposed station would suffer objectionable interference 
from existing stations so that it would fail to provide primary service 
during daytime hours to 17, 361 persons within its normally protected 0.5 
mv/m service contour; this is equivalent to 12.65% of the 137, 136 persons 
in the proposed primary service area. This percentage is more than the 
amount allowed by the provisions of Section 3. 28(c) of the Rules. However, 
it is noted that the said application was originally filed on August 29, 1947, 
and a partial hearing was held on August 22, 1952. The notice of proposed 
rule making incorporating the present "10% Rule" into the Rules was issued 
on May 15, 1953. The rule was subsequently adopted and designated as 
Section 3.28(c), effective as of September 7, 1954. Under such circum- 
stances where the application had been filed prior to the adoption of Section 
3.28(c), the necessity of meeting the requirements of the provisions of this 
rule will be waived. Minnesota Valley Broadcasting Co. (KTOE), 11 RR 1080 
(1955) and Dorsey Eugene Newman, et al., 12 RR 210 (1955)| 
3. Two sections of the Commission's Rules are particularly 
material to the questions remaining for determination. Section 3. 24(b) (2) 
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provides that an authorization for a new standard broadcast station will be 
issued only after a satisfactory showing has been made that, among other 
things: 

"(2) . . . objectionable interference will not be caused to ex- 
isting stations or that if interference will be caused the need for 
the proposed service outweighs the need for the service which will 
be lost by reason of such interference. That the proposed station 
will not suffer interference to such an extent that its service would 


be reduced to an unsatisfactory degree." 
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Section 3.28(c), which to an extent overlaps the provisions of 3.24 cited 
above, provides in part as follows: 

*(c) Upon a showing that a need exists, a Class II, Hl, or IV 
station may be assigned to a channel available for such class, even 
though interference will be received within its normally protected 
contour; Provided: (1) No objectionable interference will be caused 
by the proposed station to existing stations or that if interference 
will be caused, the need for the proposed service outweighs the 
need for the service which will be lost by reason of such inter- 
ference; and (2) primary service will be provided to the community 
in which the proposed station is to be located; and (3) the inter- 
ference received does not affect more than 10 percent of the popula- 
tion in the proposed station's normally protected primary service 
area.” 

After weighing carefully the factors hereinafter discussed, it is concluded 
that the Commission's Rules and decisional precedents require that the 
application under consideration be denied. 


4, The proposed station would cause daytime interference to 
Station WHOM involving a loss of service to 6,973 persons, or 0.065% of 
the population within Station WHOM's normally protected contour. However, 


the need for the service which the proposed station would provide outweighs 
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the need for the WHOM service that would be lost. The area which would 
be lost to WHOM is served by 33 stations, of which 15 serve the entire area. 
The failure of WHOM to offer evidence as to the existing need |for its un- 
described program service substantiates the conclusion that the interference 
to WHOM constitutes no significant impediment to granting the Greenwich 
application, Colorado City Broadcasting Co. (KVMC), 11 RR 927. 

5. The proposed station would cause co-channel objectionable 
interference daytime -- not a substitution of services -- within the existing 
interfer ence-free and normally protected primary service contours of Sta- 
tion WNLC at New London, Connecticut. That interference would affect 
11, 089 persons in an area of 79.1 square miles, constituting 11.7% and 
19.7% respectively of the population and area within the WNLC 0.5 mv/m 
service contour. Existing interference to WNLC affects 7,020 persons in 
an area of 71.3 square miles; the combined total interference to WNLC 
would affect 18, 109 persons in an area of 151 square miles, amounting to 
19.1% and 37.3% respectively of the population and area within the WNLC 
0.5 mv/m contour. Moreover, the interference from Greenwich would 


adversely affect the service of WNLC to 4, 694 persons residing in main- 
land areas which lie within 5 to 15 miles of New London. The mainland 
service population of WNLC would be thus reduced from 80, 446 to 75,752 


persons. 
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The existing service of WNLC to these nearby areas, including the com- 
munities of Stonington and Noank, is entitled to a measure of protection 
under the Commission's rules and policies. 
6. Issues 4 and 5 herein are material to the determination of 

whether the need for the proposed service outweighs the need for the serv- 
ice which would be lost. The proposed station would broadcast a balanced 
program schedule serving the interests of the community of Greenwich; the 
facility would offer locally originated broadcasts of news and weather re- 
ports, and of information and programs pertaining to religion, education, 
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civic and public and cultural affairs, sports, and seasonal and special 
events. Response would be thus provided to the generally recognized need 
for a first local transmission facility; the applicant has offered the use of 
the station to various local groups to serve the purposes indicated. On the 
other hand, the existing program service of WNLC now meets in the New 
London area the varied local interests and needs which are fully comparable 
in scope and importance to those that would be served at Greenwich. This 
comparison of needs must accord weight to the findings that a great abund- 
ance of other primary services -- not less than 9 and as many as 24 -- are 
available to all of the areas and populations that would either gain or lose 
service on account of the proposed operation. It has not been shown herein 
that any specific program service requirements of the affected populations 
remain unfulfilled by the programs transmitted over the many other stations 
which serve the areas. Hence, the record does not support a conclusion 
that program service needs at Greenwich so outweigh the needs at New Lon- 
don as to authorize the curtailment of WNLC service by the interference 
proposed here. The ultimate conclusion is that the needs for a first trans- 
mission facility and for the proposed program service in the Greenwich area 
do not outweigh the need for the existing WNLC service that would be lost 
by interference. 

7. The determination which we have reached herein is consistent 
with out allocation principles in the standard broadcast field. The Com- 
mission's rules and policies under which facilities are allocated for use by 
standard broadcast stations are designed and intended to achieve such use 
on the most efficient basis. An integral part of the scheme of allocation is 
the concept that a station should, in the absence of persuasive reasons to 
the contrary, be entitled to render interference-free service to the popula- 
tion in the area within its normally protected contour since this promotes 
the more efficient use of the facility involved and thus best serves the public 
interest. Therefore, assignments which result in interference to the areas 
within the normally protected contours of existing stations not only impose 
restrictions on the efficient operation of those stations but also, and more 
seriously, tend to undermine the efficiency and effectiveness of broadcast 
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allocations in general. Indeed, the Commission, in referring to "basic 
allocation consideration", has stated that "Basic engineering rules govern- 
ing the assignment of stations are, in essence, a means for achieving an 
optimum balance between excessive interference and too restricted use of 
available frequencies."" Amendment of Section 1 of the Standards of Good 


oo ' 


Engineering Practice Concerning Standard 
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Broadcast Stations (Docket No. 10509), 10 RR 1595. Upon the facts of the— 
instant case it is concluded that the additional interference wine ch would be 
“caused to WNLC if the subject proposal were granted is so severe when ~ 
weighed against the service.to.be.gained by.a.grant of,the.application as to — 
Paes of the “optimum. balance". SERIA Pia the icone 


persist to defeat, ee A allocation ncini 
“TT IS ORDERED, This ist day of July, 1959, that the application 

of Greenwich Broadcasting Corporation for a construction permit for a 
new standard broadcast station to be operated on 1490 kc, unlimited time, 
at Greenwich, Connecticut, with 250 watts power, IS DENIED. 
FEDERAL COMMUNICATIONS COMMISSION * 


Mary Jane Morris 
Secretary 


Released: July 6, 1959 


* See attached Dissenting Statement of Commissioner Lee 
= 


ZA 
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APPENDIX A 
Docket No, 8716 


Comparative Showings 
of 


Service and Interference Areas and Populations at WNLC 


Cait lounge AG CURE . 
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Population Area (Sa. Mi.) 
WNLC Applicant WNLC Applicant 
(2) (2) (3) (4) 


1. WNLC - Total 0.5 mv/m 
contour 94,855 101,528 405.0 359 


2. Present interference from 
WLDB 7,020 8,086 71.3 75 


3. Present interference-free 87,835 93,442 333.7 


4. Additional interference from 
proposed operation 11,089 11,894 179.7 


5. Total existing and proposed 
interference 18,109 19,980 151.0 


6. Proposed interference-free 76,746 81,548 254.0 
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* 
Mainland-Connecticut and Rhode Island Including Block Island — 
7. WNLC - Total 0.5 mv/m 
contour 81,511 84,362 273.0 231 
8. Present interference from 
WLDB 1,065 171 14.9 
9. Present interference-free 80,446 84,191 258.1 
10. Additional interference from 
proposed operation 4,694 2,643 17.1 
11. Total existing and proposed 
interference 5,759 2,814 32.0 
12. Proposed interference-free 75,752 81,548 241.0 


New York-Long Island Including Fisher's Island 
13. WNLC - Total 0.5 mv/m é 
contour 13,344 17,166 132.0 


14, Present interference from 

WLDB 5,955 7,915 56.4 
15. Present interference-free 7,389 9,251 175.6 
16. Additional interference from 

proposed operation 6, 395 9,251 62.6 
17. Total existing and proposed 

interference 12,350 17,166 119.0 
18. Proposed interference-free 994 0 13.0 


SSS 
-/ Block Island is entirely within the area of interference from WLDB. 
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APPENDIX B 


RULINGS OF THE COMMISSION 
ON THE EXCEPTIONS TO THE INITIAL DECISION 


Exceptions of Greenwich Broadcasting Corporation 


Exception No. 


5 (to par. 15) GRANTED to the extent noted in paragraph 16 of 
the Decision and denied in all other respects 
for the reason that the findings adequately 
reflect the record. 


2, 7, 8, 15 GRANTED to the extent indicated in the Decision 
and denied in all other respects for the reason 
that the findings adequately reflect the record. 

1, 3, 4, 5 (to par. 

14) 6, 9 DENIED, the findings made adequately reflect 
the record. 

10, 11, 12, 13, 

14, 16 DENIED in view of the disposition made of the 
proceeding. 


Exceptions of the Broadcast Bureau 


Exception No. 
1, 2, 3 GRANTED. 
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DISSENTING STATEMENT OF COMMISSIONER LEE 


I dissent from the issuance of this Decision at the present time. 

The Thames Broadcasting Corporation, licensee of Station WNLC, 
New London, filed an application on October 1, 1958, to modify the license 
of WNLC to specify a different frequency. If the latter application were 
granted, the only substantial reason foreclosing the grant of the Greenwich 
Broadcasting Corporation application, and, incidentally, the/first local 
transmission facility at Greenwich, would be removed. Since the Green- 
wich application has been on file since 1947, I feel that it is more equitable 
to delay our decision for an additional period than to deny Greenwich when 
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the reason for our denial may be removed in a short period to time.— 
This is not to infer that I disagree with the substantive aspects 
of the decision, because I do not. In fact, if we were to find that the 
WNLC application could not be granted for an inordinate length of time, 
I would join in the denial of the Greenwich application, for I agree that 
the need for a first transmission facility and for the proposed program 
service in the Greenwich area does not outweigh the need for the existing 
WNLC service that would be lost by interference. 


i It is to be noted that in a petition dated December 29, 1958, Greenwich 


requested, among other things, that we withhold final action on its ap- 
plication until such time as we consider the WNLC application. This and 
the other requests for relief were denied by a memorandum opinion (FCC 
59-511; released June 8, 1959), from which I also dissented. 


[Tr. 165] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
July 9, 1957 
* * x * * 

The above-entitled matter came on for hearing, pursuant to ad- 
journment, at 10:00 o'clock a.m., in Room 1230, New Post Office Build- 
ing, Washington, D.C., before J. D. BOND, the Hearing Examiner (The 
Presiding Officer.) 

* * * 
[Tr. 213] 
JOHN CREUTZ 
resumed the stand, and having previously been duly sworn was examined 
and testified as follows: 
CROSS-EXAMINATION (Continued) 
BY MR. JACOBS: 


* *x 
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[Tr. 215] 


Q. So that none of your paths went through Stonington? A. No, 
indeed not. 

Q. Noank? A. Where would that be. 

Q. Slightly to the west of Stonington? A. No, that is closer to 
76 1/2 degrees. 

Q. So that none of your paths went through Stonington? A. No. 

Q. Or, Noank? A. No. 


* * 


[Tr. 216] 


Q. Let me make one correction. I still want to check that point. 
That is Great Neck. Groton Long Point is somewhere else. /That is Great 
Neck. A. Iam getting a rather thick line here. Shall we call that one 


76 degrees. The lines are so close together. 
* * * 


[Tr. 218] 


Q. We will start all over again, with Stonington. My question is 
whether one of your four radials passed through Stonington? |A. My 
answer to that is, no. 

Q. The next is Noank. A. Noank has a size here to subtend an 
appreciable portion of a degree. I am afraid you are asking for something 
pretty precise here. Itis difficult to separate these very small angles on 


a map of this size. 
* * 


Ite. 221] 


Q. Is it possible that had you computed a direct 
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[Tr. 222] 


line radial path through Stonington, you could have come up with a differ- 
ent answer? A. Quite possibly it would be different. 

Q. Would that be a more accurate answer do you believe? A. I 
don't think it would. It depends somewhat on your terms. What do you 
mean by "accurate." 

Q. Insofar as the Commission's rules and methods of determin- 
ing interference is concerned. A. Generally, I would hesitate to say yes 
or no on that. Let's call it a different method. 

Q. You have no opinion as to which would be more accurate? 

A. All depends on what we are trying to prove. If we are trying to prove 
certain things at a certain point, well then we can calculate what happens 
at a point, but we are not interested in a point here, we are interested in 
areas. We didn't have time enough to calculate every point throughout an 
area. Therefore, we must smooth the curve over somewhere. It is 
simply a matter of where you stop on this smoothing process. 

Q. Lappreciate that, and I appreciate that the more time you 
spend and the more lines you run the more accurate the answer. A. I 


would consider it more detailed but not more accurate. 
* * at * * 


[Tr. 265] 


STEPHEN W. KERSHNER 
was called as a witness, having been first duly sworn, was examined and 


testified as follows: 
* 


[Tr. 281] 


CROSS-EXAMINATION 
BY MR, LOVETT: 
Q. Which Commission's rule did you refer to a moment ago? 
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A. The so-called equivalent distance method of computing signal intensity 
over paths of varying conductivity. 
Q. Does that have anything to do with the number of radials used? 
A. The rule in itself specifies the method of computing signal intensity 
over a signal path. The rule does not specify the number of paths on which 
| 


computations should be made. 
Q. Mr. Kershner, on page 2 of your exhibit you refer in the 
second paragraph to six discrete points defining critical locations. Will 
you explain just what is a critical location? A. I used the word "critical" 
in the sense of critical with respect to whether there was or was not in- 
terference at that location. 
Q. Why did you use the locations which you selected? A. The 
points were chosen as representative of areas where quite accurate com- 
putations must be made to determine whether the proposed station would 


or would not cause 
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interference. Point 3 was not in that category, as were the rest of the 
locations, but Point 3 was chosen because it is located in the) village of 
Stonington which has a considerable population and might be considered 
critical from the standpoint of whether or not Station WLDB causes in- 
terference there. 
Point 4 is located in the Village of Noank. Point 6 was included 
as the closest point from the WNLC transmitter at which interference 
occurs. The remaining points are located just within the interference 
contour. 
Q. Interference was found to occur at all of the points selected, 
is that correct? A. Yes, we actually computed many points during our 
work on this study, and there were other points at which interference did 
not occur. We saw no point in presenting those, as the purpose of this 
study was to show interference caused to WNLC. 
Q. In making such a study, you never show points at which in- 
terference does not occur, do you? A. I certainly do not, when the 
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purpose of the study is to show the interference to the station that I am re- 


presenting. 
Q. Did you calculate the interference that exists at any other so- 
called critical points? A. Yes, as I said, we calculated many points, at 


some of which we found interference to exist and others at 
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which we found no interference, and the contours were drawn to properly 
represent the interference areas. 

Q. At those points at which you found it not to exist, then you 
would not call them critical points, is that correct? A. At most of those 
points, the ratio between the proposed Greenwich signal and the WNLC 
signal is very close to the prescribed 20 to one ratio which constitutes 
objectionable interference under the Commission's rules. 

From the standpoint of actual interference, many of those areas 
which are not shown on this map would actually result in a loss of service 
to Station WNLC. But under the Commission's rule which draws the line 
at a 20 to one ratio, we do not claim interference to those points which our 
computations showed had a ratio of slightly more than 20 to one. 

In some cases it may have been 20.1 to one. 

Q. In your original exhibit to which reference has been made and 
which was not used, there were ten points, I believe, designated as 
critical or discrete points. 

Is that correct? A. I believe that is correct, yes, sir. 

Q. Are the other four points still considered critical by you, 
the four points that were not carried over? A. The other four points on 
changing the location of the WNLC transmitter, we found had a ratio of 
desired to undesired signals greater than 20 to one. I do not 
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purport to show that there is interference at the other four points. 
Q. They were not shown on this exhibit then, because no 
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interference was found to exist at those points, is that correct? A. That 
is correct. 
Q. Do you not consider it just as important to show points of no 
interference as points of interference? A. No, I do not. The whole pur- 
pose of this exhibit as I prepared it -- the intended purpose -- was to 
show the interference to Station WNLC. 
Q. You considered it a fair presentation to pick out only the in - 
terference points and show those? A. Yes, I certainly do when the whole 
showing is in respect to the interference to WNLC. 
Q. Also on page 2 you referred to computations being made "in 
addition to the usual interference analysis." 
Just what do you mean by that? A. I mean that first we located 
the interference contours by normal methods that we use in computing the 
signal along several radial paths. 
Then to test the accuracy of that work and demonstrate the ac- 
curacy, we picked out these discrete points and computed the signal at 
those locations. 
Q. Is it proper to conclude from your statement that the 
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computations which you made, or analysis which resulted, is/in the un- 
usual category? A. I think it is a little bit unusual with respect to the 
accuracy obtained, yes. 
Q. Turn to page 3, Mr. Kershner. 
In the paragraph at the bottom of that page you refer to “inter- 
ference to populated areas within 4.7 miles of the WNLC transmitter site." 
Just where are those areas? A. The 4.7 miles has reference 
to Location No. 6. I might say that inasmuch as the statement on page 3 
would tend to indicate that those are substantial areas, that statement 


might be incorrect. | 
* * * * * 


THE WITNESS: In other words, I don't want to try to indicate by 
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this statement that there are any large areas or populations within 4.7 
miles of the transmitter. The purpose was to point out that there is some 
interference at 


[Tr. 286] 


that distance from the transmitter. 
BY MR. LOVETT: 
Q. Do you wish to change your statement to read "to negligible 
populated areas"? 
* * * * * 
A. No, I would agree to change it to read to "small populated areas." 
Q. Coming back to the first question, where are those small 
areas? A. In the vicinity of Point No. 6 on page 11. 
Q. How large are the areas? A. They are quite small. 
Q. Can you give us a figure? You use areas in the plural. Is 
that correct, or is it actually only one area? A. I would agree to the use 
of the singular as a 
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correction. 

Q. Approximately how large would the area be? A. I would say 
it would be a small fraction of a square mile. 

Q. How many people in the area? A. Probably only -- my guess 
would be several people. I might add that we did not actually include any 
people in our population count for Point No. 6. 

Q. Is that Point 6 in the water, or on the land, or just where is 
it? A. Point 6 is on the land. I have the original of the map if you would 
like to examine it. It is right on the shore. 


* * * 


[Tr. 288] 
Q. My question: Is it supposed to be exactly on the shore line, 
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a few feet inland, or is it in the water or just where is it? A. I will 
agree that the shore line passes approximately through the center of Point 
No. 6. Therefore, the discrete point to which I referred would be right 
on the shore line. 

Q. That discrete point would be inundated at high tide? A. I 
am not familiar with the tides in that area or the topography of the shore 
line. | 

THE PRESIDING OFFICER: Do you know whether anybody at all 
lives there? 

THE WITNESS: No, I do not. 


* * * 


[Tr. 289] 


Q. On page 5, the fourth from the last line of the first paragraph, 
you referred to Noank, then in parentheses (1149), which I assume is the 
| 


population, is that correct? A. Yes. 
Q. At what point, if any, is Noank on your map, page 11? 
A. Noank, Point No. 4. 
Q. Where in Noank is Point 4 located? A. Approximately at 
the center of the village. 
Q. Do you have a street address for it? A. No. Point No. 4 
was located to coincide with the Village of Noank as indicated on the map. 
The village itself is indicated by a small circle. 
Q. What calculations were made to show that Noank is within 
the interference area? A. The signal at Location 4 which coincides with 
the location shown for Noank on the map was computed -- I should say the 
two signals were computed, one from Station WNLC, along the exact path 
from the WNLC transmitter to Noank, and 
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the other from the proposed Greenwich transmitter location 
path to Noank. 
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The results of those computations, I believe, are given on page 8, 
which show the WNLC field intensity in Noank to be 2.13 millivolts per 
meter, and the proposed Greenwich signal to be .120 millivolts per meter, 
which gives an undesired interference ratio of 18 to one. 

This indicates there would be interference under the Commission's 
rules. 


[Tr. 292] 


A. Our first computation as shown in the old exhibit was made 
and showed an interference ratio of 19 to one. When we recomputed the 
WNLC signal at Noank, the interference ratio, as I recall, became ap- 
proximately 19.9 to one, very very close to the critical 20 to one ratio 
which determines whether or not interference is caused. 

In view of the very close relationship between the computed ratio 
and the 20 to one ratio, I thought it advisable to go back and check even 
more carefully than had originally been done the computations of the Green- 
wich signal. In checking that, I found that the figure came to .120, which 
clearly puts Noank in the interference area. 

Q. Did you move the point at all? 


[Tr. 293] 


A. No. 

Q. There was an error, then, in the original calculation, is that 
the explanation? A. I suppose you could call it an error. What actually 
happened, in crossing all of the little inlets, we rounded off some of the 
land areas and lumped them, and lumped some of the water areas, and 
we had done this in a manner which would be conservative from the stand- 
point of showing interference to WNLC. 

That is one reason I went back and checked it, because I knew I 
had done this with a little conservatism attached, and that the actual signal 
was probably a little higher than shown by the first computation. 


[Tr. 295] 
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Q. Did you arbitrarily select this point in the center of Noank? 

A. It wasn't arbitrary. I selected it because Noank is a village of some 

considerable population. My client was very interested as to |whether he 

would lose Noank or not. 
Q. Did you arbitrarily select a point within the city? That is 

my question. A. Yes, I located, as I said, the point to coincide with the 

location at Noank shown by the map. 

Q. What if that point had been placed 300 feet to the north, or 

approximately a city block? 


[Tr. 294] 


A. 300 feet, I would expect, would have very little effect on the computed 
signals. 
Q. Are you sure of that? A. I am sure that I expect that it 


would have very little effect. 
* * * * 


Q. Mr. Kershner, is it my understanding that, based upon your 


determination of interference at this arbitrary point within the City of 
Noank, you included all of the population of Noank that you indicated as 
1,149 persons, in the interference area? A. I would say that is almost 
true, but not the complete story, because we did also draw the interference 
contour which includes a small distance to the north and west of Noank. 
The shape of that contour was based on the computations at Noank and at 
other locations nearby. 
Q. What other locations did you use to determine the contour? 
A. IfI can look at my work map, there is one radial path which went 
right through Noank, and at which computations were made on both sides 
of Noank as well as in the city itself, 


[Tr. 295] 
or the village itself, and another radial path which runs a couple of miles 
to the north of Noank. 


[Tr. 295] 
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Q. Where was interference found on the path -- which I believe 
you stated was about two miles north? A. The interference line on that 
path extends perhaps nine or ten miles from the transmitter site. It is 
over to the east of Mystic. 

@. But several miles from Noank, then? A. Yes. 

Q. How about the reading to the south? How far was that from 
Noank? A. I don't believe I mentioned one to the south. | 

Q. You said on both sides of Noank? A. Well, the radial path 
runs through Noank and computations were made to the west and to the east 
generally of Noank. By that process we located a contour approximately 
I would say a quarter éf a mile west of the center of Noank, as shown on 
our map. 

Q. Onthe map, Mr. Kershner, you show Noank as being the 


critical Point Four and the turning point of this contour which we were 


discussing, is that correct? A. It is not quite the turning point. As I 
explained, the contour extends about a quarter of a mile to the west of 
Noank and also approximately a quarter of a mile to the north of Noank. 


[Tr. 296] 


Q. The map shows it goes right around this Point 4 and then 
turns rather sharply toward the southeast, does it not? A. Yes, I believe 
if you will look at the’ original, you will agree that the contour actually 
surrounds the point rather than going through the point. | 

Q. Why did you bring the contour back toward the southeast? 
A. We computed a point on Groton Long Point, computed the signals for 
location on that Groton Long Point small peninsula which juts out and 
found there to be no interference there. So obviously the interference 
contour west to the east of that point of land. 

Q. Mr. Kershner, if you took ten discrete points within the 
community of Noank, do you think you would find interference at each one 
of them? A. Iam not actually familiar with the exact limits of the 
Village of Noank. I don't know whether it has definite limits. Judging 


[Tr. 297] 
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from the population, I assume that it was a rather small village, without 
very much extent. I obviously wouldn't know what ten points would show 
unless I computed it ten points. 

Q. Isn't it a fact, then, Mr. Kershner, that you are not absolute- 
ly sure whether or not such a calculation would warrant placing the entire 
population of Noank within the 


[Tr. 297] 


interference area? A. In my judgment the calculation does warrant 
placing the entire village of Noank in the population, and I Sa add that 
the reason we made this computation was that, as I recall, the applicant's 
engineer testified he had made no computations at all of the signal in the 
village of Noank. 
I would not be prepared at this time to make judgment on what a 
still further detailed study might show, but I feel that the study we have 
presented here is considerably in more detail and more accurate with re- 


spect to Noank than the testimony presented by the applicant. 
* * * * * 


STATEMENT OF QUESTIONS PRESENTED 


1. Whether the Commission erred in failing specifically 
to consider the ‘‘equitable distribution’? mandate of Sec- 
| tion 307(b) of the Communications Act, and then in refusing 
ito delay action upon appellant’s application pending con- 
| sideration of the WNLC application proposing a frequency 
| change that would remove the only objection raised by the 
Commission against appellant. 


| 2 Whether the Commission erred in basing its sole objec- 
|tion to appellant’s application upon engineering calcula- 
|tions which were deliberately selected by Station WNLC 
| because of their interference showing instead of upon all 
\ealculations averaged according to Commission rules and 
practice. 


i 3. Whether the Commission made adequate findings to 
support its conclusion that the need for appellant’s pro- 
| posed service does not outweigh the need for the existing 
|WNLC service that would be lost by interference, and 
| whether the conclusion of need for the latter service is sup- 
ported by Commission policy in other cases relating to need 
for an existing service. 
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Greenwich Broapeastinc Corporation, Appellant, 


v. 


Fepera, Communications Commission, Appellee. 


Appeal from the Federal Communications Commission 


—— 


BRIEF OF APPELLANT 


I 
JURISDICTIONAL STATEMENT 


This is an appeal from a Decision (Rec. pp. 446-463, 27 
F.C.C. 25) released on July 6, 1959, by the Federal Com- 
munications Commission denying the application of appel- 
lant, the Greenwich Broadcasting Corporation, for a permit 
to constract a standard broadcast station to operate un- 
limited time on 1490 ke with 250 watts power in Greenwich, 
Connecticat. Notice of Appeal was filed on Angust 5, 1959, 
pursuant to Section 402(b) (1) of the Communications Act 
of 1934, 48 Stat. 926 (1934), as amended, 47 U.S.C. 402 
(b)(1) (1952). 
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pag 
STATEMENT OF THE CASE 


Appellant filed its application in August 1947 but, for 
various reasons injected by the Commission, no hearing 
was held for five years. On August 22, 1952, a partial 
hearing was held pursuant to a special order of the Com- 
mission but was continued by the Hearing Examiner upon 
the request of the Broadcast Bureau to a date to be fixed 
by subsequent order. Still through no fault of appellant, 
a full hearing was not held for approximately another 
five years. It began on June 20, 1957, was continued to 
July 9th, and concluded on August Ist. The issues required, 
inter alia, a determination of (1) possible interference to 
the existing operations of Stations WHOM, New York 
City, WNLC, New London, Connecticut, and WDL(, Port 
Jervis, New York, and (2) the type and character of pro- 
gram service rendered by them and to be rendered by 
appellant and whether each was meeting or would meet 


the requirements of the populations and areas served or 
to be served. 


Only respondents WHOM and WNLC participated in the 
proceeding, and only WNLC offered any evidence. As will 
later appear, WNLC subsequently filed an application to 
change frequency and then withdrew its opposition to appel- 
lant before the Commission issued its Decision. Following 
the Decision, the Commission granted the WNLC applica- 
tion, thus eliminating the basis for its Decision. 


The evidence disclosed that Greenwich, which is located 
on the Connecticut shore of Long Island Sound, has no 
broadcast station, and that the closest station is WSTC 
at Stamford, Connecticut, which serves Greenwich during 
the day but not at night. (Tr. 189-190, 193.) Therefore, 
appellant’s proposed station would furnish the first local 
broadcast facility to the Greenwich community. During 
the daytime it would serve a mainland population of more 
than 83,000, and during the nighttime the interference-free 
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contour would embrace 17,200 persons, all on the Connecti- 
cut mainland. The entire mainland daytime area now 
receives 0.5 mv/m service from at least 12 New York, 
New Jersey, and Connecticut stations, including WSTC 
at Stamford. (Additional stations provide partial such 
service.) The Greenwich community receives primary day- 
time and nighttime service from nine New York City sta- 
tions—WNBC, WABC, WCBS, WOR, WNEW, WMCA, 
WINS, WMGM, and WQXR. (R. 237, Greenwich Exhibit 
1-A, pp. 7, 13, 20.) 


The only significant interference which would be expected 
from appellant’s proposed operation would be caused to 
Station WNLC, which was then assigned the same fre- 
quency (1490 kc) specified by appellant and operated 
unlimited time with 250 watts power at New London. Ap- 
pellant’s engineering evidence showed that WNLC had a 
mainland population of 84,362 within its normally-protected 
0.5 mv/m daytime contour which also encompassed a Long 
Island population of 17,166. This was reduced by existing 


interference to $4,191 on the mainland and 9,251 on Long 
Island. It also showed that appellant’s proposed operation 
would increase the WNLC mainland population loss by 
2,643, and the total mainland interference percentage to 
3.14%, and that it would eliminate the potential Long 
Tsland audience of 9,251. (R. 237, Green. Exh. 1-A, p. 18; 
Tr, 220, 223-4.) However, the WNL evidence disclosed 


1Qnly the mainland population is of any significance in this 
proceeding. Actually, the normally-protected daytime contour 
would encompass a mainland population of 83,152 and a Long 
Island, N. Y., population of 53,984. Only 37 persons on the main- 
land would lose the proposed service by virtue of interference, 
while 17,361 persons on Long Island would suffer such loss. 
(BR. 237, Greenwich Exhibit 1-A, p. 16.) 
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no effort whatsoever to program for any part of the Long 
Island population. (RB. 218, WNLC? Exhibit 1, pp. 1-2.) 


The engineering evidence introduced by WNLC as to the 
interference to be expected from the proposed Greenwich 
operation on the same frequency was in conflict with that 
submitted by appellant. WNLC showed 81,511 persons on 
the mainland within the normally-protected daytime con- 
tour. Existing interference reduced this by 1,065 (1.3%) 
for a mainland net of 80,446. Additional mainland inter- 
ference expected from Greenwich would affect 4,694 per- 
sons, including Noank, Connecticut, with a population of 
1,149, for a total loss of 5.8%. If Noank were eliminated 
the loss would be 3,545, or 4.35%. (R. 225, WNLC Exh. 
2, p. 9; Tr. 289, 300-301.) No portion of the WNLC 
interference area in Connecticut receives less than 10 serv- 
ices, and some portions receive 24.* The affected Long 
Island area receives from nine to 23 other services. (R. 
237, Green. Exh. 1-A, p. 6.) 


Appellant’s determination of expected interference to 
WNLC was based upon averages (Tr. 221) while that of 
WNLC was based upon calculations selected in a manner 
to show interference and disregarded those that showed 
no interference (Tr. 282-5). 


Appellant submitted a programming exhibit (R. 262, 
Green. Exh. 3) containing a typical week’s schedule to- 
gether with a statement covering seasonal, periodic, and 


2 Station WNLC is licensed to the Thames Broadcasting Com- 
pany, and its exhibit was actually designated “Thames Exhibit 17’. 
However, for convenience and uniformity herein, references will 
always be merely to WNLC. 


3 As noted in the Commission’s Decision (R. 453, fn. 1), another 
service has been added to those services already available in the 
interference area. This results from the grant of an application 
for nearby Groton, Connecticut. This recognition of an additional 
available service is consonant with the Commission’s established 
practice of taking into account grants made up to the time of 
a decision. 
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special events which it proposed to broadcast. Included 
were a list of 23 local organizations and groups which 
had been offered the proposed facilities. A number of the 
regularly-scheduled programs had been carried over the 
¥M station that appellant had operated for about three 
years. Those programs had received public acclaim. 
(Tr. 126.) 


The only program service specifically mentioned by 
WNLC as being provided for the mainland interference 
area was for Stonington (pop. 1,739) in the form of local 
news, together with free time for announcements and com- 
munity programs. (R. 217, WNLC Exh. 1, pp. 1 and 2, 
items 2, 5, and 6.) The only program service mentioned 
and designed for areas away from the mainland was that 
for Fisher’s Island, which has a population of 492 and is 
located seven miles from New London Harbor. (Tr. 248-9, 
301.) ‘‘Free announcement service”’ and ‘‘Public service 
announcements and programs’’ were said to be ‘‘available 


to and used by’? various communities and towns, including 
Fisher’s Island. (R. 218, WNLC Exh. 1, p. 2, items 5 
and 6.) However, the only program disclosed for Fisher’s 
Island was that provided by a high school choir two years 
previously. (Tr. 250-251.) 


On December 19, 1957, the Hearing Examiner released 
an initial decision looking toward a denial of appellant’s 
application for reasons of expected interference to WNLC. 
Exceptions and requests for oral argument were filed by 
appellant. Oral argument was scheduled for October 10, 
1958. However, some time prior thereto Station WNLC 
determined that it was technically feasible for it to operate 
on 1510 ke instead of on 1490 ke, the frequency specified 
by appellant, and that such a change in frequency would 
also permit it to increase its power from 250 to 5,000 watts. 
(Any interference problem with appellant would, of course, 
also be removed.) Therefore, on October 1, 1958, Station 
WNLC filed an application for such a frequency change 
and power increase. At the same time i withdrew its 
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objection to a grant of appellant’s application and advised 
the Commission that it would no longer participate in any 
phase of the proceeding, including the oral argument then 
scheduled for October 10th. It also observed that its 
action opened the way for the Commission to “grant the 
application of the Greenwich Broadcasting Corporation and 
thus bring a first local outlet to the Community of Green- 
wich.”? (RB. 267.) 


Thereupon, on October 2, 1958, in a letter to the Commis- 
sion, appellant noted the changed circumstances and stated 
that there would appear to be no necessity for the scheduled 
oral argument. Accordingly, it withdrew its request there- 
for and the Commission cancelled the argument. (R. 272.) 


On November 19, 1958, in spite of the foregoing circum- 
stances and the pendency of the WNLC application to 
change to a different frequency and thus remove the only 
objection that had been raised by the Examiner to a grant 
of the Greenwich application, the Commission directed 


the preparation of a document looking toward a denial 
of the latter but reserved the right ‘‘to reach a different 
result’? upon the adoption of the formal decision. No reason 
was given for this action, but appellant assumed that it 
was motivated by the possible interference to the then 
operation of WNLC on the Greenwich frequency. 


Appellant, while at a loss to understand the Commission’s 
attitude, offered to alleviate the alleged interference situa- 
tion involving the WNLC then operation. It did this by 
filing on December 29, 1958, a petition for leave to amend 
its application to specify operation with 100 watts or with 
minimum efficiency. The petition was denied by the Com- 
mission on June 3, 1959. Commissioner Lee dissented. 


On July 6, 1959, the Commission released its Decision 
denying appellant’s application solely because of expected 
interference to the existing operation of Station WNLC 
based upon the WNLC engineering evidence. While find- 
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ing (Find. 16, B. 453) that appellant proposed to “‘broad- 
cast diversified programs evidencing such balance and suita- 
bility to local needs as to serve the public interest and 
convenience of the persons within the proposed service 
area”, the Commission concluded (Conel. 6, R. 458) that 
“the needs for a first transmission facility and for the 
proposed program service in the Greenwich area do not 
outweigh the need for the existing WNLC service that 
would be lost by interference.” Commissioners Ford and 
Cross did not participate. Commissioner Lee dissented 
from the issuance of the Decision ‘‘at the present time’’, 
referring to the WNLC application to change to a different 
frequency and observing (RB. 463) : 

«| . If the latter application were granted, the 
only substantial reason foreclosing the grant of the 
Greenwich Broadcasting Corporation application, and, 
incidentally, the first local transmission facility at 
Greenwich, would be removed. Since the Greenwich 
application has been on file since 1947, I feel that it 
is more equitable to delay our decision for an addi- 


tional period than to deny Greenwich when the reason 
for our denial may be removed in a short period of 
time.’? (Emphasis supplied.) 


On August 5, 1959, appellant filed its Notice of Appeal, 
and on December 8th a Prehearing Stipulation was ap- 
proved. On January 21, 1960, appellant filed a petition 
requesting a modification of the Stipulation, and on Feb- 
ruary 2d then Chief Judge Prettyman, who had approved 
the Stipulation, entered an Order directing that— 


«¢|  . all further proceedings in this case shall be 
held in abeyance pending final disposition of the appli- 
cation of Station WNLC for a change in frequency. 
Counsel are directed to promptly submit a proposed 
briefing schedule in this case as soon as the Commission 
has finally disposed of the WNLC application for a 
change in frequency.” 
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On November 23, 1960, the Commission announced that on 
the preceding day it had granted the WNLC application 
to change its facility from 1490 to 1510 ke as requested. 
After the grant had become final in all respects, appellant 
filed with this Court a petition to remand the proceeding 
to the Commission for reconsideration in the light of the 
removal by the Commission of the WNLC interference 
problem—the only cited obstacle to the grant of appellant’s 
application. This petition was opposed by the Commis- 
sion and was denied on February 8th. A proposed briefing 
schedule, pursuant to Judge Prettyman’s Order, was filed 
by the parties on February 16th and approved on the 20th. 


pan 
STATUTE AND RULES INVOLVED 


Three statutory provisions and two Commission rules 
are materially involved in this case. 


Section 307(b) of the Communications Act of 1934, 47 
U.S.C. § 307(b), provides: 


“Tn considering applications for licenses, and modifi- 
cations and renewals thereof, when and insofar as 
there is demand for the same, the Commission shall 
make such distribution of licenses, frequencies, hours 
of operation, and of power among the several States 
and communities as to provide a fair, efficient, and 
equitable distribution of radio service to each of 
the same.”’ 


Section 402(b) (1) of the Communications Act, 47 U.S.C. 
§ 402(b)(1) upon which Section this appeal is based, 
provides, in relevant part, that appeals may be taken from 
decisions and orders of the Commission ‘‘By any appli- 
cant for a construction permit or station license, whose 
application is denied by the Commission.’? Section 402(h), 
47 US.C. § 402(h), provides that when the reviewing court 
reverses an order of the Commission it shall remand the 
ease to the Commission to carry out the judgment and 
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‘it shall be the duty of the Commission .. - to forthwith 
give effect thereto, and, unless otherwise ordered by the 
Court, to do so upon the basis of the proceedings already 
had and the record upon which said appeal was heard and 
determined.’’ 


Section 3.24(b) of the Commission’s rules, 47 C.F.R. 
3.24(b), provides, in relevant part, that a new standard 
broadcast station will not be authorized unless it is shown, 
inter alia, that “¢objectionable interference will not be 
caused to existing stations or that if interference will be 
caused the need for the proposed service outweighs the 
need for the service which will be lost by reason of such 
interference.’? Section 3.28(c), 47 C.F-R. 3.28(c), insofar 
as here relevant, contains an essentially identical provision. 


IV 
STATEMENT OF POINTS 
1. The Commission disregarded the equitable-distribution 


mandate of Section 307(b) of the Communications Act 
and also erroneously permitted considerations of presumed 
efficiency to replace those of equity. 


9. The Commission ignored its own recognized practice 
when it based its Decision upon expected interference which 
was determined by engineering calculations that were delib- 
erately selected so as to disclose maximum interference 
conditions. 


3. The Commission’s determination that the need for 
the proposed first local service in Greenwich does not out- 
weigh the need for the WNLC service on the same fre- 
quency is not supported by adequate findings or by the 
record. 
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Vv 
SUMMARY OF ARGUMENT 


1. The Commission, in its haste to deny appellant’s 
application after delaying final consideration since 1947, 
ignored the equitable-distribution mandate of Section 
307(b) of the Communications Act and the pendency of 
the WNLC change-of-frequency application which contem- 
plated the removal of any possibility of objectionable inter- 
ference from appellant’s proposed operation. This Court 
has indicated that it would favor equitable considerations 
over those of efficiency. At the time of its Decision, the 
Commission clearly favored considerations of efficiency. 
Now the remand of the cause would give the Commission 
an opportunity to rectify its error and give Greenwich, 
after a delay of more than 13 years, its own broadcasting 
facility. 


2. In denying appellant’s application, the Commission 
relied on engineering evidence which, contrary to accepted 


practice, was based upon calculations that were deliberately 
selected for the sole purpose of showing interference and 
were not even intended to disclose the whole truth of the 
interference problem. The Commission erred in not accept- 
ing appellant’s orthodox engineering evidence. 


3. The Commission failed to make adequate findings to 
support its conclusion that the need for a first local broad- 
cast facility in Greenwich does not outweigh the need for 
the WNLC service which might be lost through interfer- 
ence from appellant’s proposed station if WNLC were to 
continue to operate on the frequency specified by appellant. 
Inasmuch as the Commission has itself authorized a change 
in the WNLC frequency, the question of interference and 
the matter of weighing the need are actually only academic. 


ll 


vi 
ARGUMENT 


Point 1. In Its Inequitable Haste to Deny Appellant’s Ap- 
plication, the Commission Ignored the Equitable-Distribution 
Mandate of Section 307(b) of the Communications Act. 

Section 307(b) of the Communications Act requires the 
Commission to ‘‘make such distribution of licenses, fre- 
quencies, hours of operation, and of power among the 
several States and communities as to provide a fair, effi- 
cient, and equitable distribution of radio service to each of 
the same.’? This Court has held that this equitable- 
distribution criterion is present in every case regardless 
of whether there is one applicant or many applicants. 
Interstate Broadcasting Company v. F. C. C. (1959), 105 
U.S. App. D. C. 224, 265 F.2d 598. The Commission has 
interpreted the term ‘‘equitable’’ to mean that each com- 
munity should have its own local station. WMAK, Inc. 
(1947), 11 F.C.C. 850; Border Broadcasters, et al. (1956), 
13 Pike & Fischer Radio Reg. 463. It has further inter- 
preted it to mean that, where possible, there should even 
be a choice of locally-originated programs. See North- 
western Ohio Broadcasting Corporation, et al. (1948), 13 
F-C.C. 231, where a second station was authorized for 
Lima, Ohio, the decisive point in favor of Lima as against 
Columbus being that the listening public had ‘‘no choice 
of locally-originated programs’. This Court affirmed 
without opinion. Sky Way Broadcasting Corporation v. 
F. C. C. (1949), 85 U. S. App. D. C. 425, 176 F.2d 951. 
Obviously, a first and only local facility is of even greater 
importance. Therefore, under the equitable-distribution 
mandate, appellant’s desire to establish the first local sta- 
tion in Greenwich should have received most respectful 
consideration. Nonetheless, the Commission did not even 
mention this statutory criterion in its Decision. 


Section 307(b) also requires the distribution of facilities 
to be ‘‘efficient’’. This is interpreted to mean that the 
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frequency is to be used ‘‘so as to provide service to the 
greatest population and area possible”’ and that ‘‘appro- 
priate consideration’’ is to be given to interference prob- 
lems. Grand Haven Broadcasting Company, et al. (1950), 
14 F.C.C. 1351, 1361. Inasmuch as the Commission’s denial 
of appellant’s application was based entirely upon ex- 
pected interference to the then operation of Station WNLC, 
it no doubt considered, but without mentioning Section 
307(b), that it could not at that time give effect to both 
the equitable and efficient requirements. However, it did 
not even mention the then-pending WNLC request to change 
frequency which would remove the only recognized inter- 
ference obstacle, thus enabling the Commission to comply 
completely with both requirements. Surely, from the stand- 
point of fair play and equity alone, ‘‘appropriate considera- 
tion”? should have been given the pendency of the WNLC 
application as well as any interference problem because the 
former promised to eliminate the latter. Instead, the Com- 
mission relied upon considerations of efficiency to the ex- 


clusion of those of equity. (Concl. 7, R. 458.) 


The Commission’s disregard for the equitable require- 
ment of Section 307(b) and the pending WNLC application 
on the one hand, and its haste to deny appellant’s applica- 
tion on the other, stand out in bold relief against the back- 
ground of delays with which the Commission plagued appel- 
lant from the time that its application was filed in 1947. 
This fact caused Commissioner Lee to dissent from the 
Commission’s hasty action, stating: ‘‘Since the Greenwich 
application has been on file since 1947, I feel that it is 
more equitable to delay our decision for an additional 
period than to deny Greenwich when the reason for our 
denial may be removed in a short period of time.’’ 


4 Only the Commission considered the expected interference to 
be an obstacle to a grant of appellant’s application. Appellant did 
not then and does not now concede that the interference involved 
(now theoretically) warranted denial of its application. 
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In the Interstate case, supra, this Court also indicated 
that it would favor equitable considerations over those of 
efficiency. There this Court was asked to compel strict 
compliance with the Commission’s ten per cent. rule when 
complying with the efficient and equitable requirement of 
Section 307(b), but the Court affirmed the Commission’s 
conclusion that a more equitable distribution of radio facili- 
ties would result in providing, inter alia, a first local 
primary service to approximately 10,000 persons. The 
public interest aspect of such an attitude is strengthened 
here because, long before the Commission denied appel- 
lant’s application, WNLC had not only withdrawn its 
opposition but had specifically called the Commission’s 
attention to the fact that its action opened the way for the 
Commission to ‘‘grant the application of the Greenwich 
Broadcasting Corporation and thus bring a first local outlet 
to the community of Greenwich.”’ 


The removal of any prospect of interference to WNLC 
actually made the interference issue moot. When this 
occurred, appellant petitioned the Court to remand the 
ease for further consideration in the light of this devel- 
opment. The Commission opposed, apparently desiring a 
prior determination of ‘‘one of the key issues raised by 
this appeal”’, namely, ‘‘whether the Commission acted un- 
reasonably in denying Greenwich’s application after hear- 
ing, rather than deferring consideration thereof until after 
it had first acted on the WNLC frequency change applica- 
tion.’ 


5 The Commission also contended that the effect of the grant of 
the petition would give appellant an undue advantage over sub- 
sequent applicants for the same frequency and would disrupt the 
Commission’s policy against giving ‘‘contingent’’ applications an 
undue advantage. Of course, the Greenwich application was never 
‘“‘eontingent’’ on anything, much less on the WNLC application 
which was filed 11 years later. Appellant always contended that 
its application should have been granted regardless of the alleged 
expected interference to WNLC operating on the same frequency, 
and that the filing of the WNLC application to change frequency 
was merely a fortuituous simplifying occurrence. 
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The case has now assumed a procedural posture similar 
to that which occurred during the appeal of James R. 
Fleming and Paul V. McNutt, d/b as Anthony Wayne 
Broadcasting v. F. C. C. (1955), 96 U. S. App. D. ©. 223, 
225 F.2d 523. The only issue there was whether the 
Commission erred in giving decisional weight to the atti- 
tude of the two partners toward the imposition of joint 
advertising rates on two newspapers which they controlled. 
Before the appeal was argued, Mr. McNutt died. Of 
course, the record did not include a determination of the 
effect of his death upon the issue. In its response to the 
statement filed in this Court suggesting his death, the 
Commission stated that, ‘‘in the event this Court should 
reverse the Commission’s decision herein, the question of 
the effect of the death of Paul V. McNutt during the 
pendency of this appeal is one which the Commission will 
have to decide upon any remand by this Court.” 


In supplemental briefs filed pursuant to the request of 
this Court, all of the parties urged that the appeal be 
decided on the record then before the Court. However, the 
Court remanded the case with directions to the Commission 
to reopen the record to the extent necessary to determine 
the effect of Mr. McNutt’s death and with authority to 
revise its decision. In support of its action the Court cited 
the observation of the Supreme Court in Ford Motor Co. 
v. National Labor Relations Board (1939), 305 U.S. 364, 
373, that, m reviewing administrative action, a court ‘‘may 
adjust its relief to the exigencies of the case in accordance 
with the equitable principles governing judicial action.” 
This Court then stated that equitable principles ‘‘extend 
to cases where, even without fault of the agency, the state 
of the record may preclude a ‘just result’.’* 


¢ There have also been other occasions when this Court has re- 
manded cases for further consideration even though, to quote from 
the address of Hon. Frederick W. Ford, then Commission Chair- 
man, before the West Virginia Bar Association at White Sulphur 
Springs, West Virginia, on September 2. 1960 (F.C.C. Release 
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In the case at bar, there is even a stronger reason for 
remanding the case with directions to the Commission to 


492835), ‘‘the events occurred after the record had been closed 
and a decision rendered, and even where the Commission, in the 
interest of administrative finality and the expeditious conduct of 
its affairs, had declined to exercise its discretion to reopen the 
proceeding and submit the applicants to a reappraisal.’’ He was 
referring not only to the Fleming case, supra, but also to W. 8. 
Butterfield Theatres, Inc. v. F. C. C. (1956), 99 U. S. App. D. C. 
71, 237 F.2d 552, McClatchy Broadcasting Co. v. F. C. C. (1956), 
99 U. S. App. D. C. 199, 239 F.2d 19, and The Enterprise Co. v. 
F.C. C. (1955), 97 U. S. App. D. C. 374, 231 F.2d 708. In the 
Butterfield case this Court held that the Commission had abused 
its discretion in refusing to reopen the record to consider a re- 
quested modification of the successful television applicant’s con- 
struction permit to embody a changed proposal. In the Enterprise 
case, which was also discussed at length in the Butterfield case, 
this Court held that the Commission had erred in not reopening 
the record to receive evidence as to subsequent events. Said the 
Court: ‘‘The Commission must have latitude in bringing finality 
to its choice between applicants but the circumstances to which we 
have referred impel us to conclude that in the public interest the 
Commission, in the exercise of a sound discretion, should have 
reopened the record for reception of evidence of the new develop- 
ments and to complete comparative consideration in light of those 
developments.’’ In the McClatchy case the successful applicant 
had amended to specify an antenna system equivalent to that speci- 
fied by McClatchy thus removing any preference that McClatchy 
might otherwise have enjoyed in that respect. However, after the 
grant, the permittee modified its permit in a way which would 
reduce the coverage. The Commission held that McClatchy had 
no standing to oppose the action. This Court reversed the order 
and remanded the case with instructions to the Commission to con- 
duct an evidentiary hearing and then to decide whether to set 
aside either the modified grant or both the modification and the 
original grant. In so doing, this Court observed that ‘‘if, while 
the appeal was pending here, the Commission desired, without a 
hearing, to modify the granted construction permit so drastically 
as to make it a different permit from that which we were con- 
sidering, it should have notified the court it was withdrawing the 
grant under appeal, whereupon the appeal would have been dis- 
missed as moot.’? (Emphasis supplied.) 
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determine the effect of the grant of the WNLC application 
and with authority to revise its decision. The same equi- 
table principles control here but there is the added fact 
that the Commission itself made the grant which removed 
the ground for its denial of appellant’s long-pending appli- 
cation and that it had arbitrarily and inequitably refused 
to await its consideratoin of the WNLC application. 


The majority of the Commission may have considered 
that its haste was ‘‘in the interest of administrative finality 
and the expeditious conduct of its affairs’’,” but that could 
hardly be termed a valid reason in the light of the delays 
which had been occasioned by the Commission itself since 
1947. Indeed, the observation of this Court in the Mc- 
Clatchy Broadcasting Company case quoted in footnote 6, 
supra, would seem to have made it incumbent upon the 
Commission to notify the Court when it granted the WNLC 
application and thus rendered moot any interference prob- 
lem, which grant was the basis for appellant’s petition to 
remand the case for further consideration. Such a remand, 
as now again requested, would give the Commission an 
opportunity to rectify its error in ignoring the equitable- 
distribution mandate of Section 307(b) and to give Green- 
wich, after a delay of more than 13 years, its own broad- 
casting facility. 


Point 2. The Commission’s Decision Is Based Upon Inter- 
ference Which Was Erroneously Determined By Engineering 
Calculations That Were Deliberately Selected in Disregard for 


Recognized Practice. 


The Commission based its Decision upon the additional 
interference which the Greenwich station would cause to 
WNLC as determined by the WNLC engineering witness 
and rejected that determined by appellant’s engineering 


7 See footnote 6, supra. 
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witness. The Commission conceded that both engineering 
presentations met the minimum requirements of the Rules, 
but stated that the WNLC presentation was based upon 
computations over a larger number of radial paths and 
used a map of larger scale ratio. (Find. 14, R. 451.) In 
other words, the Commission would espouse the erroneous 
supposition that more engineering detail is synonymous 
with more engineering accuracy. Even the WNLC witness 
cast doubt upon his methods. When asked to explain his 
exhibit reference to ‘‘computations’’? made ‘‘in addition 
to the usual interference analysis’’, he said that he located 
the interference contours by normal methods’’ and then, 
to test the accuracy of that work, he picked out ‘‘discrete 
points’? and computed the signal at those locations. He 
then admitted that the result was ‘‘a little bit unusual 
with respect to the accuracy obtained.’’ (Tr. 284-5.) 


8 The differences arise from the manner of determining both the 
WNLC service contour and the Greenwich and WLDB interfer- 
ence contours. As set forth in the Statement of the Case, appel- 
lant’s engineering witness showed a WNLC mainland normally- 
protected 0.5-mv/m contour with a population of 84,362. This 
was already reduced by 171 (0.2%) because of interference from 
WLODB, Atlantic City, N. J., leaving an interference-free popula- 
tion of 84,191. The Greenwich proposal would cause additional 
interference to an area with 2,643 persons (3.14%), exclusive of 
the disputed Noank population of 1,149, leaving a net population 
of 81,548 because of a total interference loss of 3.85%. (R. 237, 
Green. Exh. 1-A, p. 18.) The WNLC engineering witness showed 
a WNLC mainland normally-protected 0.5-mv/m contour with a 
population of only 81,511, which was further reduced by the exist- 
ing WLDB interference in an area with a population of 1,065 
(1.8%). Additional interference would allegedly be caused by 
the Greenwich proposal to an area with 4,694 (5.8%) persons, in- 
cluding the Noank population of 1,149, leaving a net population 
of 75,752. (R. 225, WNLC Exh. 2, p.9.) If Noank were exciuded, 
the total population loss would be reduced to 3,545, or 4.35%. 
(Tr. 300-301.) This would still leave a WNLC interference-free 
mainland population of 76,901 as compared with appellant’s show- 
ing of 81,548. 
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The paths between WNLC and the proposed station pass 
over alternating fields of land and sea water, thus causing 
the conductivities to vary materially with small changes 
in the angle from the transmitter. (Find. 14, R. 451.) 
Accordingly, by slight variations, deliberate or otherwise, 
in the direction of the radial paths, distorted variations 
may be obtained in the signal strength and interference 
computations. 


The WNLC witness admitted that ‘‘many”’ points had 
been calculated in the course of his interference study but 
that only those were presented that showed interference. 
He also admitted that no effort was made to show any 
areas of no interference, but only areas of interference. 
(Tr. 282-3, 283-4.) In determining that the community of 
Noank, Connecticut, with a population of 1,149, would be 
lost by reason of interference he arbitrarily selected one 
point within the city. (Tr. 293, 294.) Appellant’s engi- 
neering witness, on the other hand, showed no interference 
to Noank. Instead of selecting only points of calculated 
interference he employed averages based upon all of his 
data.° 


There is no specific Commission rule that requires the 
use and submission of all engineering caleulations or 
measurements to establish an interference area or @ service 
contour2® However, the recognized practice is for a wit- 


® Appellant’s engineering witness stated that he was “‘working 
with average efficiencies and conductivities’’ and trying to get an 
“Caverage curve to show the calculated conditions”? (Tr. 221.) 
In response to the suggestion that ‘“‘the more lines you run the 
more accurate the answer’’, he said that he “would consider it 
more detailed but not more accurate.”’ (Tr. 222.) 


10 Probably the rule which most nearly illustrates the point is 
Section 3.186 (Field intensity measurements in allocation; estab- 
lishment of effective field intensity at 1 mile), 47 C. F. RB. 3.186. 
Subsection (a)(3) provides that the curve which is determined 
by the actual points plotted is to be used to select the Commis- 
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ness to submit all available data so that the Commission 
will have the benefit thereof in order to draw the most 
accurate conclusion possible. Obviously, if the terrain be 
irregular, either with many high and low areas or, as 
here, with alternating land and water areas, the result will 
depend upon the location of the points at which the calcu- 
lations were made. The WNLC witness made ‘‘many”’ 
calculations but used and submitted only those that showed 
the desired interference, thus distorting the true situation. 
Tf a different set had been used, minimum or no interfer- 
ence would no doubt have resulted. If all calculations had 
been used and an average taken, a different result would 
have occurred, but certainly it would not have shown as 
much interference as that accepted by the Commission. 
Appellant contends that the whole truth should have been 
told and that its conventional engineering should have been 
accepted. 


The Commission’s acceptance of admittedly-biased en- 


gineering data is merely another indication of its willing- 
ness to follow inequitable procedure to the detriment of 
appellant. 


Point 3. The Commission’s Conclusion That the Need for the 
Existing WNLC Service, Which Would Be Lost Through In- 
terference From Greenwich, Is Not Outweighed by the Need 
for a First Transmission Facility in That Community Is Not 
Supported Either by the Findings or by the Evidence. 


As already indicated, the Commission’s grant of the 
WNLC application to change frequency and thus eliminate 
BN sooo Se ee ed en 


sion’s curve that most nearly matches it. This means that where 
the actual points are in an irregular line, averages will be used in 
order to make the line more regular; then the Commission’s curve 
which most nearly matches it will be used. Subsection (b) provides 
that ‘“‘Complete data taken in conjunction with the field intensity 
measurements shall be submitted to the Commission”. (Emphasis 
supplied.) This obviously contemplates the submission of all 
data even though some portions may be beyond the minimum 
requirement. 
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any possiblility of interference from appellant’s proposed. 
operation renders moot, for all practical purposes, the 
necessity of weighing the need for the WNLC service, 
which would otherwise be lost through Greenwich inter- 
ference, against the need for a first station in the Green- 
wich community. Brief references to the Decision and the 
record will suffice to show the error of the Commission’s 
conclusion adverse to appellant and based upon WNLC’s 
continued operation on the Greenwich frequency—a basis 
in itself now erroneous. 


The Commission’s findings more than support its deter- 
mination that appellant ‘‘proposes to broadcast diversified 
programs evidencing such balance and suitability to local 
needs as to serve the public interest and convenience of the 
persons within the proposed service area’? (Find. 16, R. 
453), also its conclusion (#6, R. 458) that— 


« . . The proposed station would broadcast a 
balanced program schedule serving the interests of the 
community of Greenwich; the facility would offer 
locally originated broadcasts of news and weather re- 
ports, and of information and programs pertaining 
to religion, education, civic and public and cultural 
affairs, sports, and seasonal special events. Response 
would be thus provided to the generally recognized 
need for a first local transmission facility; the ap- 
plicant has offered the use of the station to various 
local groups to serve the purposes indicated. . . .” 


Nonetheless, the Commission held that, under the require- 
ments of Sections 3.24(b) and 3.28(c) of its Rules that a 
new standard broadcast station will not be authorized if 
objectionable interference will be caused unless it is shown 
that ‘the need for the proposed service outweighs the need 
for the service which will be lost by reason of such inter- 
ference’’, appellant’s application should be denied. (Conel. 
3, R. 456.) However, neither the findings nor the evidence 
support such a conclusion. Similarly, as this Court said in 
the Harrell case (Troyce H. Harrell and Kermit S. Ashby 
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d/b/a Star of The Plains Broadcasting Company v. F.C. C. 
(1959), 105 U. S. App. D. C. 352, 355, 267 F. 2d 629, 632), 
“there is no evidence of the need for the .. . service lost 
by interference, on the one hand, as against the need for 
the serviee proposed by the new facility, on the other.”’ 


The then-existing WNLC program service is discussed 
in findings (17 and 18, R. 454-5) which led to the following: 


48... . The evidenee supports a finding that the 
WNLC programs and announcements serve the inter- 
ests and needs of the populations within the station’s 
service contours, and that the news, weather, and 
public service announcement activities of the station 
recognize to some degree the local interests and needs 
of surrounding communities including the community 
of Stonington.’? (Emphases supplied.) 


Stonington, with its population of 1,739, is no doubt men- 
tioned because that is the only community in the mainland 
interference area that was mentioned by WNLC as being 
the object of specific programming. This is in the form of 
local news, together with free time for announcements and 
community programs. (R. 218, WNLC Exh. 1, pp. 1 and 2, 
items 2, 5, and 6.) So the ‘‘some degree’’ mentioned by the 
Commission as to the programs for the interference area 
was really a generous characterization. Add this to the 
fact stated by the Commission (Concl. 6, R. 458) that ‘‘a 
great abundance of other primary services—not less than 
9 and as many as 24—are available to all of the areas and 
populations that would either gain or lose service on 
account of the proposed operation”, and wonder increases 
as to just where the Commission’s denial of Greenwich 
finds support. This ts emphasized by the farther fact, as 
noted by the Commission (fn. 1, R. 453), that there must 
be added another service in the interference area, namely, 
that provided by a newly-authorized 1,000-watt station 
in nearby Groton, Connecticut. 
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Presumably the Commission relies upon its assertion 
(Conel. 6, R. 458) that ‘‘It has not been shown herein that 
any specific program service requirements of the affected 
populations remain unfulfilled by the programs trans- 
mitted over the many other stations which serve the areas.”’ 
However, this would seem to be a flimsy ground for deny- 
ing Greenwich a first facility for local expression—the 
importance of which is recognized by the Commission and 
emphasized by the mandate of Section 307(b). The nine 
New York City stations (WNBC, WABC, WCBS, WOR, 
WNEW, WMCA, WINS, WMGM, and WQXR), both net- 
work and independent, whose program service may be 
received in the Greenwich community, obviously do not 
provide any means of local (Greenwich) expression—they 
do not, to use the Commission’s language, supply the 
‘generally recognized need for a first local transmission 
facility’’. 


The Commission spelled out the importance of a local 
service in Minnesota Valley Broadcasting Company (1955), 
11 P. & F. RB. BR. 1080, when it waived the requirement of 
one of its rules in order to provide such a local service— 
“Ca service which goes to the heart of what appears to be 
radio’s most essential role—that of providing a kind of 
service for which there is a fundamental public need and 
which any station, under similar circumstances, should 
provide to the area—broadeasts of weather bulletins and 
reports concerning school closings and bus route cancella- 
tions, ete., during winter months when severe storms are 
prevalent.”? It is such a local service, and more, that 
appellant proposes to provide for Greenwich; it is such a 
local service, and more, that Greenwich has been awaiting 
for more than 13 years; it is such a local service, and more, 
that the Commission, in a sudden display of haste and 
inequity, sought to deny; it is such a local service, and 
more, that the Commission, without causing objectionable 
interference to anyone, may now authorize. 
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In any event, it is clear that the Commission, in the light 
of its own rules and decisions and of the record in this 
case, erred in holding that the need for the proposed service 
does not outweigh the need for the WNLC service which 
would be lost even if WNLC were to continue to operate 
on the frequency specified by appellant. 


vit 
CONCLUSION 


Terzrore, the Commission’s Decision must be reversed, 
the cause remanded, and the Commission instructed to re- 
consider and revise its Decision in the light of (1) the 
equitable principles inherent in the mandate of Section 
307(b) of the Communications Act, (2) appellant’s en- 
gineering evidence, and (3), as permitted by Section 
402(h) of the Act, the grant of the WNLC application. 


Respectfully submitted, 


Exior C. Loverr 
Lzz G. Loverr 
Attorneys for Appellant 
734 Fifteenth Street, N. W. 
Washington 5, D. C. 


March 15, 1961 
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COUNTERSTATEMENT OF THE CASE 


Appellant's Statement of the Case is somewhat 
tive, and we therefore believe that a brief restat 
salient facts will be of assistance to the Court, 

This is an appeal from a Decision of the Fede 
cations Commission released July 6, 1959 (27 F.C.C 


463), denying the application of Greenwich Broadca 


tion for a permit to construct a standard broadcas 


operate on 1490 kc, unlimited time, with 250 watts 


Greenwich, Connecticut. The relevant facts are as 
In August, of 1947, Greenwich Broadcasting Cor 
(hereinafter Greenwich Broadcasting) filed an appl 


a permit to construct a Class IV standard broadcas 


argumenta- 


ement of the 


ral Communi- 
- 25; R. 446- 
sting Corpora-— 
t station to 
power, at 
follows: 
poration 


ication for 


t station to 


-2- 
operate on 1490 kc with a power of 250 watts, unlimited time, 
at Greenwich, Connecticut, As a result of intervening procedur- 
al developments which involved the necessity for character in- 
vestigations, extension of time granted to the parties for pur- 
poses of amendments, and consideration of engineering questions, 


a hearing was delayed until August 22, 1952 (Tr. 1-80), at which 


time a partial hearing limited to engineering problems was held 
1/ 
on the application. Thereafter, following a prehearing confer- 


ence on May 23, 1957, the Commission designated the application 


EE 
I/ In view of Greenwich Broadcasting's suggestion that the 
Commission has unnecessarily delayed this case for 13 years, 
we think a brief discussion of the history of the proceedings 


would be of benefit to the Court. 


Greenwich Broadcasting's application was originally desig- 
nated for a comparative hearing with the mutually exclusive 
application of Fairfield County Broadcasting Company on Jan- 
uary 10, 1948 (R. 93-94). WNLC, WHOM, and WBUD were made 
parties to this hearing which was to commence on December 9, 
1948 (R. 102). On November 29, 1948, Greenwich Broadcasting 
petitioned the Commission for a continuance of 30 days, which 
was granted (R. 110). On January 7, 1949, the Commission 
granted a continuance on its own motion from January 10, 1949 to 
February 10, 1949 (R. 114). Greenwich Broadcasting again filed 
a petition for a continuance to March l, 1949 on the ground 
that the hearing issués should be confined to engineering 
matters, since Fairfield Broadcasting has dismissed its appli- 
cation (R. 119-120). Thereafter, the Commission on its own 
motion ordered three ¢continuances totalling approximately 
60 days (R. 127; 128;'129). On May 4, 1949, the Commission 
ordered that the hearing he continued indefinitely to allow 
additional time to prepare for the hearing (R. 139), 


On November 17, 1949, the Commission designated Green- 
wi¢h Broadcasting's application for a consolidated hearing 
with the application of World Wide Broadcasting Corporation 
for renewal of its international broadcast licenses (R.147- 
148). This was necessary because Walter S. Lemmon, a 
officer, director, and the principal stockholder of World Wide, 
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for a full evidentiary hearing on the following is 
215d; R. 446-447): 


1. To determine whether the proposed ope 


of the Greenwich Broadcasting Corpora 
would involve objectionable interfere 


with Station WHOM, New York, N. Y., WN 


New London, Conn., WDLC, Port Jervis, 
or with any other existing broadcast 
tions, and, if so, the nature and exte 
thereof, the areas and populations af 


thereby, and the availability of other 
popula- 


broadcast services to such areas and 
tions. 


To determine the areas and population 
may be expected to gain primary servi 
the operation of the proposed Station 
Greenwich Broadcasting Corporation an 
other primary services available from 
ing stations to those areas and popul 


1/ (cont'd) was also an officer, director and the 
stockholder of Greenwich, Broadcasting, and the iss 
hearing on the application of World Wide were rela 
qualifications of Greenwich Broadcasting to be a 1 
Thereafter, the parties consented to additional co 
until August 8, 1950, when the Commission granted 
of World Wide for an indefinite continuance pendi 
a petition fized-by it for reconsideration (R. 15 
wich Broadcasting did not file an Opposition to th 
for an indefinite continuance, 


On May 20, 1952, Greenwich Broadcasting ,fited 
for separate consideration of its application, whi 
granted with respect to the issues that had no con 
the qualifications of World Wide (R. 162-163A). 0 
1952, a partial hearing was held on the engineerin 
(Tr. 1-80). 

On November 29, 1954, the Commission eee 
Opinion and Order granting World Wide's petition 
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To determine whether the operation of the 
proposed station would involve objectionable 
interference with the service proposed in 

any other pending applications for broadcast 
facilities, and, if so, the nature and extent 
thereof, the areas and population affected 
thereby, and the availability of other broad- 
casting services to such areas and populations. 


To determine the type and character of program 
service proposed to be rendered by the appli- 
cant and whether it would meet the requirements 
of the populations and areas proposed to be 
served. 


To determine the type and character of program 
services rendered by Stations WHOM, WNLC, and 
WDLC and whether these services meet the 
requirements of the populations and areas 
proposed'to lose such services, if any. 


To determine whether the installation and 
operation of the proposed station would be 
in compliance with the Commission's Rules 
and Standards of Good Engineering Practice 
Concerning Standard Broadcast Stations. 

To determine, in the light of the evidence 
adduced under the foregoing issues, whether 
the public interest, convenience, or neces- 
sity would be served by a grant of the sub- 
ject application. 

The Progress Broadcasting Company (WHOM), New York City, 
and Thames Broadcasting Corporation (WNLC), New London, Con- 
necticut, participated in the proceedings, but only the latter 
offered any evidence (R. 447-448)., After the filjng of pro- 
posed findings and conclusions, the Hearing Edaminer, on 
December 19, 1957, issued an Initial Decision looking to a 
denial of Greenwich Broadcasting's application (R. 349-365). 


The Examiner, found in the Initial Decision that the co- 


channel destructive interference between the proposed station and 
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WNLC would affect 11,089 persons in an area of 79/1 square 
miles, constituting 11.7% and 19.7%, respectively, of the 
population and, area within the WNLC 0.5 mv/m service contour. 

The Examiner went on to say that ". . . It is recognized that 
much of the existing and proposed interference to|WNLC in- 
volves areas not contiguous to the mainland primary service 

area around New London; protecting service to such areas is not 
of great decisional significance, Atlantic City Broadcasting Co., 
9 R.R. 647, Nevertheless, the, interference wonld adversely 


affect the service of WNLC to 4,694 persons residing in main- 


land areas which lie within 5 to 15 miles of New London. spare 


and, consequently, ". . . the existing service of| WNLC to these 
nearby areas, including the communities of Stonington and Noank, 
is entitled to a measure of protection under the Commission's 
rules and policies.” The Examiner also found ". . . the exist- 
ing program service of WNLC now meets in the New London area 
the varied local interests and needs which are fully compar— 
able in scope and importance to those that would be served at 
Greenwich . . ." (R. 362). 
The Examiner's ultimate conclusion was that |the need for 
a first transmission facility and for the proposed program 
ee 
2/ The Commission's Broadcast Bureau, although concurring 
in the Examiner's ultimate denial of Greenwich"s application, 
filed an exception which was granted by the Commijssion to the 
effect that the CommisSion did not conclude in the Atlantic 
City case that protection from interference of other than 


mainland areas then served by WNLC was not of decisional 
significance (R. 376-337; R. 462). 
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service in the Greenwich area did not outweigh the need for 

the existing service that would be lost by interference (R.362). 
Exceptions to the Initial Decision were filed by Greenwich 
Broadcasting, WNLC, and the Broadcast Bureau, although the 
latter concurred in the Examiner's. ultimate conclusion (R.371- 
378; 379-382; 383-401). 

Subsequently, on October l, 1958, WNLC, the objecting 
station to which Greenwich Broadcasting would cause interfer- 
ence, filed an application with the Commission requesting 
authority to move to 1510 ke and to increase its power to 
5000 watts. On the same date, WNLC informed the Commission 
that it was withdrawing its objections to a grant of Greenwich 
Broadcasting’s application and would no longer participate in 
any phase of the proceedings (R. 266-268). On October 2, 1958, 
Greenwich Broadcasting withdrew its request for oral argument 
(R. 271-272). 

On December 29, 1958, before the Commission had adopted 
a final decision on the Greenwich Broadcasting application, 
and before action had been taken on the proposal of WNLC to 
move from 1490 to 1510 kc, Greenwich Broadcasting filed a 
petition for leave to amend to specify operation at reduced 


power (R. 427-433). Greenwich Broadcasting stated that if 


the amendment should be denied, it then requested that the Com- 


mission either withhold further action on its application until 


after consideration of WNLC's application for frequency change, 


a7S 
or that its application be granted and conditioned/on the spb- 
sequent favorable grant of WNLC's application .(R. 432). 

These requests were denied by a Memorandum Opinion and 
Order released June 8, 1959 (R. 444-445), The Commission 
held that Greenwich Broadcasting, failed to show good cause 
for the late filing of the petition to amend and that the 
proposed amendment did not resolve the basic problem of 


3/ 


interference presented by the original application, The 


Commission held that withholding action on the appllication 


would be in derogation of the:Commission's policy giving 

contingent applications any undue advantage over other appli- 

cants who may wish to file for the frequence to be vacated 

RB. 445). 
The Commission's final decision was adopted July 1, 1959 

(R. 446-463). The Commission reached essentially the same cpn- 

clusions as had the Examiner. If concluded that the need 

for a first transmission facility, and for the proposed program 

service, in the Greenwich area did not outweigh the need for 

the existing WNRC service that would be lost through inter- 

ference. Weighing the additional interference that would 

be caused to Station WNLC by the proposed grant as against 

the new service to be gained by a grant to Greenwich Broadcasting, 

3/ The proposed amendment came after an initial decision 

looking toward denial of the Greenwich Broadcasting application, 


and after Commission instructions on a decision had been 
released. 


the Commission concluded that a grant would preclude the achieve- 
ment of an optimum balance between excessive interference and 
too restricted use of available frequencies as contemplated by 


basic allocation principles (R. 458-459). The destructive co- 


channel interference to WNLC which would result from a grant 
4 


would deprive 11,089 persons in an area of 79.1 square miles 
of the service of WNLC. This would constitute 11.7% and 19.7%, 
respectively, of the population and area within the WNLC 0.5 
mv/n service contour, and, when combined with the existing 
interference to 7,010 persons in an area of 71.3 ¢square miles 
now received by WNLC from other stations, would amount to a 
total interference of 19.1% and 37.3%, respectively, of the 
population and area within the WNLC 0.5 mv/m contour (R. 457). 
The Commission believed that in the absence of persuasive 
reasons to the contrary a station should render interference— 
free service to the population in the area within its normally 
protected controur, in order to promote the most efficient use 


of the facility. 


F ~ Appellant assumes, without explaining why, that "Only 
the mainland population is of any significance in this 
proceeding" (Br. 3, footnote 1.) However, the Commission 
considered the 6395 persons on Long Island who would lose 
primary service from WNLC to be just as significant as the 


4694 "mainland" population. 
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During the pendency of this appeal, filed on August 5, 


1960, the Commission granted WNLC's application to change its 


frequency. . Appellant then filed with this Court a petition to 


remand the proceeding to the Commission for reconsideration, 

on the ground that this subsequent change in circumstances 
removed the sole basis for the Commission's denial of its appli- 
cation, The petition was denied by Order of this Court on 


February 8, 1961. 
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SUMMARY OF ARGUMENT 


I. 


The Commission found that a grant of the Greenwich Broad- 


casting application would cause daytime co-channel destructive 


interference to 11,089 persons in an area of 79.1 square miles 
within the WNLC 0.5 mv/m normally protected contour, This would 
constitute interference to 11.7% and 19.7% respectively: of the 
population and area within the normally protected service area 
of station WNLC. The'Commission determined that the needs of 
Greenwich, and the additional service which would be provided 

to 119,775 persons, did not outweigh the needs of the New Lon- 
don area and the seriously inefficient use of scarce frequencies 
which would result from a grant. This determination was reason— 
able and well within the scope of allowable discretion. 

Il. 

The Commission, in predicating its findings on interfer- 
ence on the testimony of the WNLC engineering witness rather 
than on the conflicting testimony of the Greenwich Broadcast— 
ing witness, properly relied upon WNLC's fuller showing. Both 
WNLC and Greenwich Broadcasting submitted engineering presen- 
tations which complied with the minimum requirements of the 
Commission's rules. However, WNLC utilized a larger scale 
topographical map than Greenwich Broadcasting; WNLC utilized 
eight radial paths between the proposed Greenwich Broadcasting 
transmitter and WNLC as compared with the four radial paths 


used by Greenwich Broadcasting; WNLC also made detailed 
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computations at six additional points, in order to be sure of 
its interference claims. 
III. 

The Commission's refusal to defer a decision on the appli- 
cation of Greenwich Broadcasting until after a determination 
of WNLC*s application for a change in frequency, was reason—- 
able and proper in the circumstances. See Federal Communica— 
tions Commission v. WJR, The Goodwill Station, 337 U.S. 265, 
272. Greenwich Broadcasting could not then use the frequency, 
and the retention of its application in hearing status would 
prevent other use of the frequency for an indeterminate period 
of time to the detriment of the wider interest of the public. 
No Section 307(b) issue was involved, since the Commission did 
not prevent Greenwich from having its first local service but, 
on the contrary, opened the way for other proposals to use the 
frequency either at Greenwich itself or at other communities. 
Moreover, the fact that WNLC's license has now been modified, 
does not make appropriate a remand for Commission considera- 


tion of this circumstance, since this would have the effect 


of giving appellant protected status at the expense of the 


public interest in finding the best qualified applicants. 
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ARGUMENT 
INTRODUCTION 
Appellant wages three arguments which it believes show the 
Commission's decision to be erroneous. The first, made in re- 


liance upon Section 307(b) of the Communications Act, 47 U.S.C. 


2 
307(b), is that the Commission, in refusing to postpone action 


on appellant's application to await the eventual disposition of 
the WNLC application for change of frequency, “ignored™ the 
equitable distribution of Cequoncies in its efforts to have an 
efficient distribution (Br. 11-16). The second is that the 
Commission relied upon erroneous engineering calculations sub- 
mitted by WNLC (Br. 16-19). Finally, appellant contends that 

the Comhission misjudged the need for its new services as against 
the service of WNLC that the public would lose (Br. 19-23). 

The first of these contentions is essentially the same 
point already ruled on by this Court in its Order of February 8, 
1961, denying appellant's motion to remand. It is not, in our 

“view, a dispute over the equitable allocation of facilities, 
but rather an attempt by appellant to revise the Commission's 
procedures and to achieve the benefits of a contingent applica— 
5/ Section 307(b) provides: "In considering applications for 
licenses, and modifications, and renewals thereof, when and 
insofar as there is a demand for the same, the Commission 
shall make such distribution of licenses, frequencies, hours, 
of operation, and of power among the several states and 


communities as to provide a fair, efficient and equitable 
distribution of radio service to each of the same." 
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tion. We shall discuss first the substantive points raised by 
Greenwich Broadcasting, in order to set forth at the outset the 
basic allocation problem before the Commission and the record 
before it and will leave for last the question of whether the 
Commission was required to hold up on the appellant's applica— 
tion to await the outcome of the WNLC application. We think it 
clear, on the substantive points, that the Commission's decision 


was reasonable and based upon an adequate record. 


I. THE COMMISSION PROPERLY DETERMINED ON T 

D BEFORE IT THAT A GRANT OF THE GRE N- 

WICH BROADCASTING APPLICATION WOULD BE IN- 

CONSISTENT WITH ESTABLISHED ANDREAS 
ALLOCATION PRINCIPLES. 

The Commission's determination. that a grant of/ the Green— 
wich:-Broadcasting application would not serve the public in- 
terest basically rests on the findings that the proposed sta— 
tion would cause excessive daytime co-channel destructive 
interference within the normally protected primary service 
contour of station WNLC. This. interference would cause &-ldss 
of primary service to 11,089 persons in an area of 79.1 square 
miles, constituting 11.7% and 19.7%, respectively, of the. popula- 
tion and area within the WNLC 0.5 mv/m service contour:(R.457) . 


The Commission determined that the program service needs of 


Greenwich and the dringim of a new service to 119,775 persons 
6 


daytime, did not outweigh the program service needs of the 


767 The proposed station would suffer objectionable inter- 
ference from existing stations to the extent that it would 
fail to provide primary service during daytime hours to 17,361 
person's. within its normally protected 0.5 mv/m contours. This 
is equivalent to 12.65% of the 137,136 persons in the proposed 
primary service area. This percentage departs pacino 
from the Commission's so-called 10% rule (Section -28(c) (3)). 
but since the original application was filed before the adop— 
tion of this rule, the necessity of meeting Rs tequiréments 
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New London area and the serious derogation of proper and effi- 
cient allocation principles for standard broadcast stations. 


The application could not be approved because it would cause 


an unduly inefficient use of scarce spectrum space, 


Although Greenwich Broadcasting believes that the sub— 
sequent grant of the WNLC application to change frequency has 
mooted the issue of whether the need for its service outweighs 
the need for the WNLC service which would be lost due to inter- 
ference (Br. 19-20), it nevertheless contends that the Con- 
mission erred on this question (Br. 19-23). Greenwich Broad- 
casting asserts that the Commission misapplied Section 3.24(b) 
and Section 3.28€c) of its Rules and Regulations in denying 
Greenwich its first local facility. This contention ignores 
both the full basis of the Commission's decision and the 
purpose of. the rules to ensure an efficient use of radio fre- 
quencies. ‘Some discussion of the framework created by the 
rules is necessary to a proper presentation of this point. 

In the standard broadcast field there is no allocation by 
rule, as there is in pet particular frequencies 
to particular cities. Instead, applicants are free to apply 
for stations at locations of their own choosing, within the 
framework of:general'rules governing such matters as the 
frequencies available for. each class of station, power require— 
ments, and permissible interference. The type of consideration 
involved in formulating these governing standards were describ— 
ed by the Commission’ in 1954, at the time it amended the so- 


—_—_—<—$—<— 
7/7 See Logansport Broadcasting v. Federal Communications 
Commission, 93 U.S. App. D.C. 343, 210 F.2d 24. 
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called "10% rule" and moved it from the Standards o 
Engineering Practice Concerning Standard Broadcast 
the Rules and Regulations (10 Pike € Fischer, Radio 


1595, at 1597): 

A brief discussion of basic allocation cons 
tions is desirable to an understanding of the 
here involved. Whenever two or more radio sta 
operate simultaneously on the same or closely 
cent frequency, each will interfere to some ex 
with the reception of ‘the other. Depending up 
many factors but principally upon the distance 
between the stations, the powers radiated and 
time of operation, the interference may be so 
as to be undetectable:-or may be so severe as ¥ 
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to destroy the entire service areas of all the sta- 
tions. The fundamental judgment which must be made 
by the Commission in formulating the rules govern-=' 
ing station assignments is the determination of the 


point at which on an over-all basis the result 
interference may become so severe as to outwei 
the advantages to be gained by assigning addit 
stations to the available frequencies. Basic 
engineering rules governing the assignment of 
tions are, in essence, a means for achieving a 
optimum balance between excessive interference 
too restricted use ef available frequencies. 


The roposed Greenwich Broadcasting station on 


would cause destructive co-channel interference day, 


within the normally protected 0.5 ‘nv/m emitour: of 
the same frequency at New London. 1490 Ke is a loca 
assigned for use by Class IV stations (Rules and Re 
Section 3.27, 47 .C.F.R. 3.27). Class. I¥ etaitons 
"designed to render service primarily to a city or 
the suburban and: rural areas contiguous thereto.” 

47 CFR 3. 22¢4)). 


and Regulations, Section 3.22(d), 


3.24, 47 C.F.R. 3.24, sets forth the showing requir 


a new standard broadcast ‘Station license may be ore 
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gh 
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4 


SSK6a— 
provides in pertinent part: 


An authorization for a new standard broadcast 
station or increase in facilities of an exist- 
ing station will be issued only after a satis— 
factory showing has been made in regard to the 
following among others: 


(a) That the proposed assignment will tend 
to effect a fair, efficient, and equitable dis- 
tribution of radio service among the several 
states and communities. 


(b) That objectionable interference will 
not be caused to existing stations or that if 
interference will be caused the need for the 
proposed service outweighs the need for the 
service which will be lost by reason of such 
interference. That the proposed station will 
not suffer interference to such an extent that’ 
its service would be reduced to an unsatisfac— 
tory degree. 


The Standard Broddcast Technical Standards (Sections 
3.181 and 3.182 of the Rules and Regulations, 47 C.F.R. 
3.181, 3.182) provide that Class IV stations are normally 
protected from objectionable interference to the 0.5 mv /a= 


8 / 
contour daytime. The area within the interference-free 


contour is the station's primary service area. (See Sec- 
9 


tion 3.11, 47 C.F.R. 3.11). There is objectionable in- 
terferference from a station on the same channel when, at the 
0.5 smv/m field intensity contour, the field intensity of 
an interfering station exceeds for 10% of the time a speci- 


fied permissible signal strength. (Section 1.382(p)). 


8/ Section 3.182(a)(4>.. 


3 / Urban areas require a higher signal strength for pri- 
mary service. See Rule 3.182(f), 47 C.F.R. 3.182(f). 
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Objectionable interference from a station on the same channel 
results in a complete loss of. service within the area of 
objectionable interference since neither signal will normally 
be received in a satisfactory manner. 
As mentioned above, the Greenwich Broadcasting application 
would cause objectionable interference daytime within the 
normally protected contour of WNLC, affecting over 11,000 
persons (11.7% of the population), in the WNLC 0.5 mv/m con- 
tour in an area of 79.1 square miles (19.7% of the area). The 
Commission also found that WNLC is already subjected to such 
interference from the stations, affecting 7,020 persons in 


an area of 71.3 square miles (R. 457). The combined total 


interference to WNLC would therefore affect 18.109 persons 


in an area of 151 square miles, amounting to 19.1% of the 
population, and 37.3% of the area, within the WNLC 0.5 mv/m 
contour (R. 427). Moreover, as the Commission noted, the 
Greenwich Broadcasting interference would affect 4,694 per- 
sons residing in areas which lie within 5 to 15 miles of New 
London (R. 457). 
Therefore, despite the promise of a first local service 


10 / 
to Greenwich, -the Commission determined that the need for 


ee 
10/ Greenwich now receives primary service daytime and night— 
time from nine New York stations; two other statijons provide 
such service daytime to portions of Greenwich. Aj standard 
station, 5 miles away, provides primary service to Greenwich 


daytime. (R. 449). 
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the new service did not outweight the need for the existing WNLC 
ll 


service which would be lost by interference (R. 458), not 

only because an area close to New London would lose its service, 
but also because the proposal would “tend to undermine the 
efficiency and effectiveness of broadcast allocations in general.” 
(R. 458). The Commission did not fail to consider the advantages 
to Greenwich of a first local station (See R. 458). But the bene- 


fits of a first local service do not always mean that a grant 


12/ 


is in the public interest. 


ae a a Ne 
11/ As shown above, Section 3.24(b) requires an affirmative 
finding on this score before a grant can be made. Section 3.28(c) 
repeats this requirement, in addition to other requirements 
(including the 10% rule) relating to grants where the proposed 
new station will receive interference within its normally pro- 
tected contour. 


12/ Greenwich relies ‘Substantially upon the factor that the 
community of Greenwich idoes not presently have a local stand- 
ard broadcast station, This factor, however, does not per se 
require a grant of the (Greenwich application. See Hamtramck 
Radio Corporatiom, 6 Pike & Fischer, R.R. 472, 506. 


In the Hamtramck decision, supra, the proposed operation 
would have resulted in interference to a population of 29,178 
persons representing 12.75 per cent of the population that 
thereafter would be served at a distance of approximately 23 
miles from the location of the station being interfered with. 
The Commission weighed these factors against the factor that 
the proposed operation would provide the community of Hamtramck, 
Michigan, (population 49,839 persons) with a first local trans- 
mission facility and concluded that the application should 
be denied. Similarly, in the Acme Broadcasting Co., 5 Pike 
& Fischer, R.R. 283, the Commission denied an application for 
a new standard broadcast station involving a community (Elizabeth— 
town, Kentucky) without any local transmission facility. The 
co-channel destructive interference involved was less than the 
present case and the population interfered with resided within 
at least 28 miles of the interfered with station. 


In_ Walker Newspapers,Inc., 6 Pike & Fischer, R.R. 1112, 
the Commission again denied an application involving a sub- 
stantial amount of co-channel destructive interference falling 
within an area of approximately 30 miles from the existing 
station. 
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13/ 


In an area with many existing services, this need was not sufficient, 


in view of the serious disadvantages. The Commission reasonably con- 


cluded (R. 458): 


The Commission's rules and policies under which 
facilities are allocated for use by standard broad— 
cast stations are designed and intended to achieve 
such use on the most efficient basis. An integral 
part of the scheme of allocation is the concept that 
a station should, in the dsence of persuasive reasons 
to the contrary, be entitled to render interference— 
free service to the population in the area within 
its normally protected: contour since this promotes 
the more efficient use of the facility involved) and 
thus best serves the public interest. ‘Therefore, 
assignments which result in interference to the 
areas within the normally protected contours of 
existing stations not only impose restrictions 
on the efficient operation of those stations but« 
also, and more seriously, tend to undermine the. 
efficiency and effectiveness of broadcast alloca— 
tions in general. 


It is quite true, of course, that a station may be sub- 


jected to objectionable interference within its normally pro— 


tected contour when the Commission finds that the grant which 

will cause such interference will serve the public interest. 

See, e.g.. Federal Radio Commission v. Nelson Brothers Bond 

& Mortgage Co., 289 U.S. 266;_WREC v. Federal Radio Commission, 

62 App. D.C. 312, 67 F.2d 578. But this determination must be 
reached in each case where a grant is requested despite objection— 
able interference. The Commission was well within the ambit of 
its permissible discretion in concluding that Greenwich Broad— 


casting had not met its burden here. 


ee ee 
13/ The Commission also found that “the existing program 

service of WNLC now meets in the New London area the varied 

local interests and needs which are fully comparable in scope... 
and importance to those that would be served at Sita in 
While Greenwich Broadcasting disparages the basic f ndings (8.4953 
which support this ultimate finding (Br. 20-22), it) does not in 
fact contend that there is a lack of record support. 
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II. THE COMMISSION BASED ITS DECISION 
ON VALID ENGINEERING CALCULATIONS 

Greenwich Broadcasting contends that the Commission erred 
in basing its findings on service areas and interference on 
the testimony of the WNLC witness rather than on the conflict- 
ing testimony of the Greenwich Broadcasting witness (Br. 16- 
19). The testimony relied upon is wermed "admittedly-biased 
engineering data" (Br. 19) on the asserted ground that the 
WNLC engineer failed to show all of the data upon which he 
based his conclusions as to interference, and it is further 
claimed that the Commission preferred .an engineering showing 
which was more detailed but not more accurate. We believe 
that this argument is based upon an erroneous characteriza- 
tion of the Commission's decision and the engineering testi- 
mony upon which it is based. 

The Commission found that there were disagreements 
between WNLC and Greenwich Broadcasting over the extent and 
locations of the WNLC service populations that would be ad- 
versely affected by interference from the proposed Green- 
wich Broadcasting station (R. 450-453). The Commission 
also found, and appellant does not dispute this finding, 


that the methods used by'each engineering witness complied 


with the minimum requirements of good engineering practice 
14 


as set out in the Commission's rules (R. 451). Never- 
theless, there were significant differences in the predicted 


———————_———————— : 
14/ The Commission set forth in a. separate Appendix A 
to the decision the results of two engineering studies 


(R. 460-461). 
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mainland interference areas calculated by the respective en- 
gineering witnesses, Greenwich Broadcasting claiming main- 
land interference to. 2,643 persons and WNLC claiming such 
interference to 4,694 persons (R. 451; 461). .It was there- 
fore necessary to determine which of the conflicting engineer- 
ing showings should be relied upon. 
The Commission concluded that the WNLC showing was more 
accurately and precisely derived, because it was more com- 
prehensive ‘and detailed in the following respects: |(1) WNLC 


utilized topographical maps having a scale ratio of |1:250,000, 


while the applicant used a map with a scale of eee which 
1 


meant that the contour lines drawn on the WNLC map | were nar- 


rower in relation to the scale of the map and so would:mask over 
2 a feild 
area (B-:; 4532452); (2) since the paths between the pro- 


posed Greenwich Broadcasting station and WNLC pass over alter- 
nating fields of land and sea water, and conductivities vary 
materially with small changes in the angle from the|trans- 

1z/ 


mitter, a more accurate analysis results from computation 


of the signals over a large number of different radial paths - 


15/ This map is at R. 235. 


16/ See Tr. 216, 218 for an indication of the difficulty in 
making calculations when a line on a map is thick, and the 
map is of a smaller scale. 


1Z/ Greenwich Broadcasting appears to recognize this (Br. 18), 
but fails to recognize that more radials will give a more 
accurate picture. 
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WNLC utilized eight radials (to four for Greenwich Broad- 
casting), including four radials from the proposed Greenwich 
Broadcasting station across Fisher's Island, an area appel- 
lant did not consider (R. 452); and (3) the WNLC study in- 
cluded additional computations at six discrete points, in- 
cluding one in the community of Noank, over which there is 
a dispute, "to confirm that the proposed operation would 
there cause interference,” while no radial path plotted by 
appellant’s engineer passed through any of these points, 
(R. 452). The Commission noted that Greenwich Broadcasting's 
engineering evidence included no rebuttal evidence on the 
matters in conflict (R. 452). It concluded that the great- 
er number of calculationsof WNLC were to be preferred 
CR. 451-452). 

This question, of course, was one peculiarly within 
the Commission's technical competence, and Greenwich Broad- 
casting has provided no ground for overturning the Com- 
mission's judgment. Greenwich Broadcasting does not challenge 
the record support for the findings that WNLC used a larger 
scale map and that it/utilized more radials in making its 
computations. It merely insists (Br. 17) that this does not 


give more accuracy. However, the engineering witness for 


WNLC, Mr. StepMen W. Kershner, a qualified expert (Tr. 266), 


testified that computing a signal over a number of different 
paths is necessary for an accurate analysis where the signal 


travels over both land and water areas, and that accuracy 


= 23n— 
should increase as the number of radial paths on which com— 
putations are made is fens Merely to urge, as 

Greenwich Broadcasting does (Br. 18), that "by slight varia- 


tions, deliberate or otherwise, in the direction of the radi- 


al paths, distorted variations may be obtained * * *." does 


not destroy either the validity of the testimphyror the -Com- 


8 
18/ Q Now, Mr. Kershner, could you state for the record 
what, if any, significance there is in the number of; radial 
paths utilized in a study such as this? 


A Yes. In an area like the area that we are concerned 
with here, the signal travels over many varied paths which 
are partly land and partly sea water. The Commission's rules 
specify a method of computing signal intensities over such 
paths of mixed conductivity. 


Since the paths vary materially with small changes 
in angle from the transmitting station, it is necessary in 
order to make an accurate analysis based on the method 
prescribed by the Commission's rules to compute the 
signal over a number of different radial paths. 


Assuming that the work is accurately done, the accuracy 
of the shape of the contour, the interference contours and 
service contours, should increase as the number of radial paths 
on which computations are made is increased. 


Obviously, the final answer and accuracy would involve 
almost an infinitum of computations. So an engineer must 
decide just where a reasonable cut-off point is for making 
these computations. 


We in this case computed rather more paths than we might 
have ordinarily because it was a case in which we were unable 
to reach agreement with the applicant's finding. 
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19 / 
mission's findings based upon it. 


The main thrust of the attack of Greenwich Broadcast- 


ing on this point is directed at the six additional computa-— 


tions made by WNLC at particular points. | Mr. Kershner testi- 
fied that these points were chosen as representative of areas 
where quite accurate computations must be made (Tr. 281-282), 
and that other points which were computed where. interference 
did not occur were not included because there would be no 
point in it (Tr. 282-284). He also testified that the six 
computations were in addition to the usual interference 
analysis, in that he had first “located the interference 
contours by normal methods that we use in computing the signal 
along several radial paths. Then to test the accuracy of 
that work and demonstrate the accuracy, we picked out these 
discrete points and computed the signal at those locations” 


20/ 
(Tr. 284; see also WNLC Exhibit 2, R. 226). 


a 
19/ Nor does the testimony of Greenwich Broadcasting's 
engineer, John Creutz, to the effect that running more 
radials would give a more “detailed but not more accurate” 
result (Tr. 221-222). ‘That radial paths may be chosen 
arbitrarily of course applies to Greenwich Broadcasting as 
well as to WNLC. Cross examination is available to ascertain 
the usefulness of the chosen radials. 


20/ Thus, Mr. Kershner had made computations for Noank, in- 
Cluding a radial through it (Tr. 289, 292-297); the Green- 
wich Broadcasting engineer testified that none of his 

radials passed through Noank (Tr. 215, 218-219). It seems 
clear that the Commission was justified in relying on the 
WNLC testimony that Noank was in the interference area. 
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This was not a case, therefore, as Greenwich Broadcasting sug- 
gests, of failing to submit complete data taken in conjunction 
with field intensity measurements which are utilized to deter- 
mine interference areas. In fact, neither engineer took field 
measurements. Both estimated interference areas from computa— 
tions based on soil conductivity maps and assumed efficiency 
for the transmitters. WNLC merely utilized the six addition—- 
al points to confirm its basic estimates of the interference 
Greenwich Broadcasting would cause. 
What Greenwich Broadcasting is complaining of, when it 
says that its witness employed averages based on all of his 


data while the WNLC engineer selected "points of calculated 


interference,” is that WNLC went further than was jrequired in 


computing more radials and six discrete points in /addition to 
the usual and basic SOs ccs No claim is /made that 
there was anything wrong with the basic computations of WNLC 
or that any data was “left out” in presenting them. The fact 
is that WNLC did provide more detailed information than Green— 
wich Broadcasting on the nature of the interference areas. 

It surely was not error for the Commission to prefer the WNLC 
data. 


pee 
21/ Indeed, this appears to be the view of Greenwich Broad- 
casting's own engineer. See Tr. 221-223. 
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THE COMMISSION'S REFUSAL TO DEFER 

ACTION ON THE GREENWICH BROADCAST-— 

ING APPLICATION WAS A PROPER PRO- 

TECTION OF THE PUBLIC INTEREST. 

In addition to its arguments on the merits, appellant urges 

(Br. 11-16) that the Commission erred in declining to defer a 
decision on its application until after a determination of 
WNLC's application for a change in frequency. As indicated in 
the counter statement, after the examiner's initial decision 
looking toward denial of the Greenwich Broadcasting applica- 
tion because of the interference to WNLC, WNLC applied to 
the Commission for authority to move from 1490 ke to 1510 ke. 
On December 29, 1958, prior to any action on WNLC's applica- 
tion and also prior to the adoption of a decision on its own 
application, Greenwich Broadcasting requested the Commission 
either to delay final action on its application pending con- 
sideration of the WNLC proposal or to make a grant conditioned 
upon subsequent approval of WNLC's application (R. 427-433) . 
By its Memorandum Opinion and Order of June 8, 1959, the 
Commission denied these requests as “contrary to the Com- 
mission's practice of not giving contingent applications any 
undue advantage over other applicants who may wish to file 


22/ 
for the frequency to be vacated” (R. 444-445). 


eS 

22/ In a Memorandum Opinion and Order released February 10, 
1961 in a case identical to the one now before the Court 
(WMAX, Inc., Docket Number 12904 and Case Number 16,252), . 
the Commission denied a petition filed by WMAX to withhold 
action on its application until such time as the Commission 
has acted upon the pending application by WIOS to change 

its operating frequency. In disposing of this petition, 
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Viewed in the light of the circumstances then 


this action was reasonable and within the Commissi 


missible discretion. 
application, it could not be determined whether, 


when the WNLC application could be granted. 


Broadcasting application could not be granted, for 


discussed in Point I, supra, and the bar posed by 


existing operations might never be removed, or mig 


removed for an indeterminate period of time. 


casting could not utilize the frequency 1490 kc, a 


tion of its application in hearing status would pr 


filing or grant of other applications which might 


At the time of the filing of 
a 


The G 


Gree 


prevailing, 
on's per— . 
the WNLC 

nd if so, 
reenwich 

the reasons 
WNLC‘s 

ht not be 
nwich Broad— 
nd the reten- 
eclude the 


be mutually 


exclusive with it. but not with WNLC's existing operation 


(because of a directional antenna, a different transmitter 


site, or some other distinguishing factor). For the Com- 
mission to prevent such other use of the frequency in the area, 
on the contingency that it might ultimately be available for 
appellant's particular proposal, would have constituted a 

waste of frequency space for the benefit of Greenwich Broad—- 
casting. It would not have served the wider interest of the 


public. 


227 (cont'd) the Commission stated, 


"To afford to WMAX protection of its prdposal 
until some indefinite time when the WIOS applica- 
tion will be granted, dismissed, or denied, would 
be unduly disruptive of normal Commission prot=sses, 
and would effectively preclude for such indefinite 
period the successful prosection of possible appli- 
cations in conflict with that of WMAX. We see 
no public interest advantage or necessity in such 
a procedure.” 
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Contrary to appellant's assertion (Br. 11-12), the issue 
before the Commission on this question was not the equitable 
distribution of service required by Section 307(b) of the 
Communications Act. It is true, of course, that appellant's 
application proposed a first local facility at Greenwich. 

But the refusal of the Commission to defer action on its 
application did not prevent Greenwich from having its first 
local station. Other applications of course could file for 
other frequencies in Greenwich. And, to the extent that 1490 
ke could not be used in Greenwich, it was not the Commission's 
insistence on a resolution of appellant's application, that 
produced this result.’ In fact, the Commission's final deter- 


mination here opened the way for other proposals to use the 


frequency 1490 kc, either at other communities or at Green- 


wich, itself by means of a directional antenna system or 
different transmitter location to avoid the problem of 
interference to WNLC.’ If WNLC's application for a change in 
frequency were subsequently to be granted, appellant could 
apply again and receive consideration along with such other 
applications. 

Moreover, the fact that appellant was seeking to retain 
the so-called “umbrella” protection of its hearing status as 
against new applicants, prevented it from being treated as 
is customary with contingent applications. As a matter of 
long standing administrative practice, the Commission places 


applications for standard broadcast stations, which are 
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contingent upon the grant or denial of another application, 

in its pending files until the applications upon which they 

are contingent have been finally disposed of. See Jack Gross 
Broadcasting Co., 3 Pike & Fischer, R.R. 1340, 1342; B. J. 
Parrish, 13 Pike & Fischer, R.R. 617, 621; Northside Broad— 
arrish SS 
casting Corp., 4 Pike & Fischer, R. R. 411, rae Apart from 
administrative convenience, this procedure ensures that the 
first-filed contingent application will not achieve any un- 

due advantage over, or bar, other applicants for the fre- 
quency to be vacated, to the ends that all prospective appli- 
cants stand upon an equal footing that the public may receive 
service from the best qualified applicant. A deferral of 
action in the case of Greenwich Broadcasting would |have the 
opposite result. Since its application was not contingent 

when filed, and had advanced through hearing to the point of 
final decision at the time when WNLC applied for a change in 


frequency, its retention in hearing status would continue 


to cut-off other, and perhaps preferable, applicants, even 


though the Commission was then unable to make the statutory 


finding that a grant to it was in the public interest. 


pic 
23/ In the field of television, the Commission refuses 
to accept an application contingent upon the frequency 

being vacated by the existing occupant, unless a waiver 
is granted upon a showing of good cause. See, €.gGp- 
Plains Television Corp. v. Federal Communications Com- 
mission, 108 U.S. App. D.C. 20, 278 F.2d 854. 
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Accordingly, the Commission's refusal to defer otherwise 
timely action here, pending resolution of the WNLC modifica— 
tion proceeding, rested on proper public interest considera- 
tions well within its permissible discretion. Greenwich 
Broadcasting had "no vested right in the ‘suppositious even— 
tualities' that the Commission at some indeterminate time 
might” grant the WNLC application. See Federal Communications 
v. WIR. The Goodwill Station, 337 U.S. 265, 272. In some— 
what eta situations, the courts have €onsistently declined 
to compel the Commission to delay existing adjudicatory pro- 
ceedings in order to await the outcome of other proceedings 
which might conceivably have a bearing on the result. WJR, 
supra; Coastal Bend Television Co. v. Federal Communications 


eee el 


Commission, 98 U.S. App. D.C. 251, 255, 234 F. 2d 686, 690; 
American Broadcasting—Paramount Theatres,Inc. Vv. Federal Com- 
munications Commission, 108 U.S. App. D.C. 83, 280 F. 2d 631. 
Indeed, the "judicial regulation of the administrative docket” 
sought by appellant would require this Court to “direct the 
order in which the Commission shall consider its cases," and 


this, the Supreme Court has said, “it ‘cannot dot” WJR, supra, 
WJE, Supra 


337 U.S. 272. See also, Federal Communications Commission v. 


Pottsville Broadcasting Co.,309 US 134, 145-146. 


24/ The circumstancetthat appellant's application was before 
the Commission for some years, and that judicial review has been 
delayed at appellant's behest until after Commission action 

on the WNLC application for a modification, do not serve to 

give vitality to appellant's allegation of error. The neces- 
sity of resolving difficult questions concerning the inter- 
national broadcast stationswith which Greenwich Broadcasting 
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Finally, the fact that the WNLC license has now been modi_ 


fied does not make appropriate a remand for further 
consideration of this circumstance. By order of Fe 
1961, the Court has already denied appellant's moti 
remand on this ground, and the cases- involving the 
relied upon by appellant at pp. 14-16 of its brief 
support its position. In each of those cases the a 
occurfang circumstance raised the question of wheth 
parative proceeding had resulted in a grant to the 


cant. 


Commission 
bruary 8, 


on for a 


Commission 


do not 
fter— 
er a com— 


best appli- 


A remand here would serve no such affirmative purpose, 


. 
on the contrary, it would block. the Commission from consider— 


247 (cont'd.) was connected occasioned a large pa 


delay. If.not for this delay, which is not alleged 


rt of the 
to have 


been improper, it appears that the Greenwich Broadcasting 


application would have been denied long before the 
of any deferment could have arisen and accordingly 
was not prejudiced by the delays. 


25/ Greenwich Broadcasting*s motion to the Court 
the proceeding to the Commission reflects the inte 
other applicants in the frequency at issue. Thus, 
states (Mot., fn. 11) that an application (BP-13,0 
by WPD, Inc., for Danbury, Connecticut, on April 2 
which was after the Greenwich adverse Initial Desi 
before the final Decision. .On July 6, 1959, short 
the final Decision, an application (BP-13,293) was 
by the New Canaan Broadcasting Company for New Can 
Connecticut, and on August 12, 1959, one (BP-13,40 
filed for Port Jefferson, New York, by the Port Je 
Broadcasting Company. On April 9, 1960, two Conne 
applications were filed, one (BP-14,100) by the Fa 
Broadcasting Service for New Canaan, and the other 
by the Rhode Island-Connecticut Radio Corporation 
son. On September 6th two more Connecticut applic 


t 


's 


f 


c 


i 


f£ 
a 


question 
appellant 


o remand 


rest of 
appellant 


5) was filed 
. 1959, 
ion but 


ly after 


filed 


aan, 
3) was 


ferson 
ticut 
rfield 


(BP-14, 103) 


or Madi- 
tions 


were filed, one (BP-14,354) by the Berkshire Broadcasting 


Company for Stratford, and the other (BP-14,355) by 
Stoloz for Shelton. All of them specified the Gree 
frequency of 1490 kc and unlimited operation with 


power. It is believed that each of these applicati 


James 
nwich 


250 watts 


ons 


would be mutually exclusive with that of the Greenwich 


Broadcasting Corporation. 
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ing any applicant butiGreenwich Broadcasting. We do not 


believe that a remand, which would havefthe appellant the 


protected status the Commission could not find it was entitled 
to, would serve the ends of justice. Ford Motor Co. v. Nation- 
al Labor Relations Board, 305 U.S. 364. The request for a 
remand here does not further a just result at the expense of 
administrative finality. It does urge a private interest at 
the expense of the public interest in securing the best quali- 
fied applicants. 
CONCLUSION 
For the foregoing reasons, the Commission's decision 

should be affirmed. 

Respectfully submitted, 

MAX D. PAGLIN, 

_ General Counsel, 


DANIEL R. OHLBAUM, 
Assistant General Counsel, 


RUTH V. REEL, 
Counsel, 


W. HALE WATKINS 
Counsel, 
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REPLY BRIEF OF APPELLANT 


In order to be consistent, appellant will follow the order 
of the points made in its initial brief, namely, the order of 
their importance rather than the order followed by appellee. 
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ARGUMENT 

Point 1. Subsequent Events, Including the Commission’s 
Attitude under Similar Circumstances, Emphasize the Pro- 
priety of Appellant's Request for a Reversal and Remand with 
Instructions to the Commission to Reconsider Its Denial of 
Appellant’s Application in the Light of the Grant of the WNLC 
Frequency-Change Application. 

Appellee contends (Brief, pp. 27 and 31) that the reten- 
tion of appellant’s application in hearing status [pending 
the outcome of the WNLC application] would have pre- 
cluded ‘‘the filing or grant’’ of other mutually-exclusive 
applications; also that the Court’s denial of appellant’s 
petition for a remand following the grant of the WNLC 
application was determinative of appellant’s present argu- 
ment. Appellee also contends (Br. p. 28) that ‘‘the refusal 
of the Commission to defer action on its [appellant’s] 
application did not prevent Greenwich from having its 
first local station. Other applications [sic] of course could 
file for other frequencies in Greenwich.” 


Even appellee admits that, while the Greenwich applica- 
tion was still in hearing status, a mutually-exclusive ap- 
plication (BP-13,035) was filed on April 28, 1959, for 
Danbury, Connecticut. (Br. 31, fn. 25.) However, no 
application whatsoever was filed for Greenwich, and, unless 
appellant’s application be granted, it would appear highly 
unlikely that Greenwich would ever have its own station. 


When this Court denied appellant’s petition to remand 
following the Commission’s grant of the WNLC application 
and its opposition to the petition, no reason was given for 
the action. The reason may well have been that a remand 
at that point would not have required the Commission to 
reconsider its action of denial in the light of the hearing 
record and the grant of the WNLC application inasmuch 
as Section 402(h) of the Communications Act requiring the 
Commission to carry out the Court’s ‘‘judgment” upon 
the basis of the proceedings already had ‘‘unless otherwise 
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ordered by the Court’, contains the prior phrase “In the 
event that the court shall render a decision and enter an 
order reversing the order of the Commission’’. This could 
obviously be interpreted to preclude the remand then sought 
by appellant until after briefing and argument. 


Appellee contends (Br. p. 31) that the cases cited by 
appellant (Br. pp. 14-16) ‘‘do not support its position’ 
relative to a remand based upon the WNLC grant for the 
reason that the ‘“‘after-oceurring circumstances raised the 
question of whether a comparative proceeding had resulted 
in a grant to the best applicant.’’ It is true that the cited 
cases did involve comparative proceedings. However, the 
decisive question is always supposed to be whether the 
public interest will be served by a grant regardless of 
whether the proceeding is of a comparative nature or 
involves only a single applicant. The only substantial 
difference between the circumstances here and those in the 
comparative proceedings cited is that the subsequent event 
which materially affected the only reason for denying the 
Greenwich application arose through the Commission’s 
own action. 


The Commission opposed the Greenwich petition for a 
remand based upon its post-denial action but very recently, 
in another case, it even petitioned this Court for a remand 
because it desired to reconsider the situation—because, in 
other words, it had changed its attitude. This was in 
connection with the Times-Mirror petition (Times-Mirror 
Broadcasting Company v. Federal Communications Com- 
mission and the United States, Docket No. 16,068) for a 
review of the Report and Order of the Commission (F.C.C. 
Docket 12,850) which reduced network option time. On 
April 19, 1961, after the petitioner and the United States 
had filed their briefs, the Commission adopted an Order 
vacating its Report and Order and directing its General 
Counsel to seek a remand of the Times-Mirror proceeding 
which was based thereon. This was obviously due to a 
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change of mind within the Commission resulting in lack 
of continued support for its original Report and Order. 
(No reason was given; in fact, the two dissenting Commis- 
sioners complained that ‘‘the basis ... is not even reflected 
in the Order adopted.””) When this occurred the Commis- 
sion pursued the only honest procedure available; it ad- 
mitted a change of attitude and told the Court that it 
wished to reconsider the situation and so, the following day, 
requested a remand of the case for that purpose. (See the 
Motion to Remand filed in this Court by the Commission 
on April 20, 1961.) 


If the Commission had adopted the same forthright 
procedure in the instant case as it did in the Times-Mirror 
ease following changes for which the Commission was 
responsible, it would have welcomed the Greenwich peti- 
tion to remand this case instead of opposing it. 


Point 2. The Commission Has, by Clear Implication, Ad- 
mitted Its Disregard for the Recognized Practice in Refusing 
To Accept Appellant’s Engineering. 

Appellant, in discussing the use and submission of 
engineering calculations or measurements to establish an 
interference area or a service contour, asserted (Br. pp. 
18-19) : “However, the recognized practice is for a witness 
to submit all available data so that the Commission will 
have the benefit thereof in order to draw the most accurate 
conclusion possible.”? Appellee does not question the 
accuracy of this assertion. However, it continues to insist 
(Br. pp. 21 and 22) that the mere fact that the WNLC engi- 
neering witness made a greater number of calculations and 
used a topographical map having a larger scale ratio made 
his determinations no more acceptable. It is an admitted 
fact that the WNLC engineering witness did make more cal- 
culations and used a larger-scale topographical map than 
did appellant’s engineering witness. It is also admitted that 
both engineers met the minimum requirements of the Com- 
mission. However, the point is that the WNLC witness did 
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not give the Commission the benefit of all of his caleula- 
tions; instead, contrary to the recognized practice which 
appellee does not question, he merely selected and used 
those which showed interference. The fact that he made 


1 Appellee’s lengthy quotation (Br. p. 23, fn. 18) from the testi- 
mony of the WNLC engineering witness, Stephen W. Kershner, 
makes it appropriate to refer to some of his other testimony (Tr. 
282, 283-284) : 

Q. Interference was found to occur at all of the points selected, 
is that correct? 

A. Yes, we actually computed many points during our work on 
this study, and there were other points at which interference did 
not occur. We saw no point in presenting those, as the purpose 
of this study was to show interference caused to WNL 

Q. In making such a study, you never show points at which 
interference does not occur, do you? 

A. I certainly do not, when the purpose of the study is to show 
the interference to the station that I am representing. 


Q. In your original exhibit to which reference has been made 
and which was not used, there were ten points, I believe, designated 
as critical or discrete points. Is that correct? 

A. I believe that is correct, yes, sir. 

Q. Are the other four points still considered critical by you, 
the four points that were not carried over? 

A. The other four points on changing the location of the WNLC 
transmitter, we found had a ratio of desired to undesired signals 
greater than 20 to one. I do not purport to show that there is 
interference at the other four points. 

Q. They were not shown on this exhibit then, because no inter- 
ference was found to exist at those points, is that correct? 

A. That is correct. 

Q. Do you not consider it just as important to show points of 
no interference as points of interference? 

A. No, I do not. The whole purpose of this exhibit as I pre- 
pared it—the intended purpose—was to show the interference to 
Station WNLC. 

Q. You considered it a fair presentation to pick out only the 
interference points and show those? 

A. Yes, I certainly do when the whole showing is in respect to 
the interference to WNLC. 
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more calculations and used a larger scale map than re- 
quired is of no significance if he then merely submitted 
those that served his purpose. Instead of being more 
reliable it was actually biased. Appellant still contends 
that the whole truth should have been told and that, in its 
absence, the selected engineering calculations should not 
have been accepted. 


Point 3. The Commission’ 


Faulty Considerations. 


Appellee seems to object (Br. p. 8, fn. 4) to appellant’s 
statement (Br. p. 3, fn. 1) that only the mainland population 
is of any significance in this proceeding. Appellee then 
proceeds to combine the mainland and Long Island popula- 
tions and areas in order to provide larger WNLC total 
contour and interference figures. Even the Commission’s 
decision shows (R. 452, Find. 15) that ‘¢the greater propor- 
tions of populations and areas proposed to be adversely 
affected are located in the Long Island and island areas’’. 
Appellee merely notes (Br. p. 13, fn. 6) that the proposed 
Greenwich operation would violate the so-called 10% rule 
because it would suffer interference to 12.65% of the popu- 
lation within its normally-protected contour, but that the 
requirement of the rule would be waived because the 
application was filed prior to its adoption. Even the Com- 
mission’s decision shows (R. 449, Find. 6) that the men- 
tioned percentage consists almost entirely of Long Island 
population, there being a loss of only 37 Connecticut 
residents, or 0.04% of the mainland population. 


The date of appellant’s application is, indeed, of minor 
importance as far as the 10% rule is concerned. This is 
evident from the Commission’s disregard of interference 
on Long Island in the case of the Long Island Sound Radio 
Corporation, whose application (BP-10,182) for permission 
to establish Station WLIS at Old Saybrook, Connecticut, 
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was granted even though the inclusion of interference on 
Long Island would have resulted in a violation of the 10% 
rule by increasing the population loss from approximately 
1% to 26%. The waiver was granted because the major 
portion of the interference was ‘‘well outside the normal 
service area of the station’’2 


The relative unimportance of the Long Island population 
to a mainland Class IV station whose normal service erea 
could not reasonably be said to include such population is 
further evidenced by appellee’s own reference to the Com- 
mission’s definition of a Class IV station. After noting 
that appellant specified 1490 ke, the same as that then 
assigned to WNLC, and that 1490 is a local channel assigned 
for use by Class IV stations, appellee observes (Br. p. 15): 
“Class IV stations are ‘designed to render service pri- 
marily to a city or town and the suburban and rural areas 
contiguous thereto.’?’? (Emphasis supplied.) Thus it is 
seen how silly and far-fetched, for any practical, reasonable, 
or significant purpose, is the inclusion of Long Island with- 
in the areas and populations either served or lost by a Class 
IV station operating across Long Island Sound on the 
Connecticut mainland. Not even by the wildest stretch of 
the imagination could Long Island be soberly considered an 
area ‘‘contiguous”’ to any place in Connecticut. How, then, 
could it have any decisional significance? * 


Any current discussion of the Commission’s appraisal of 
need and the showing that the need for a proposed new 
service outweighs that for an existing service which would 


?The Commission’s letter of May 28, 1956, to the applicant 
stated that the waiver was granted because ‘approximately 25% 
of the interference to be received is well outside the normal service 
area of the station and occurs only because the 0.5 mv/m contour 
is extended by reason of the salt water path across Long Island 
Sound to encompass a portion of Long Island, New York.”’ 


* Still further evidence of the insignificance of the Long Island 
population to Station WNLC is the fact that the latter provides not 
one iota of programming therefor. 
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be lost thereby would not be complete without reference 
to the Commission’s position in the Braddock Heights 
case (Richard F. Lewis, Jr., Inc., of Waynesboro, et al., v. 
F. C. C., et al., No. 15,936), which was argued before this 
Court on April 14, 1961. There the Commission granted 
an application that would bring a first local station to 
Braddock Heights, Maryland, with a population of 660, 
and a third primary service to nearby Frederick, Maryland, 
with a population of 18,000, while causing Station WAYZ, 
Waynesboro, Pennsylvania, to lose a potential audience of 
more than 10,000 persons. In an effort to support its grant 
of the application for Braddock Heights, the Commission 
stated (Br. p. 17) that it ‘has frequently relied on the 
presumption that the absence of a local transmission facility 
in 2 community in and of itself constitutes a showing of 
need for the radio service.’’ But here such need of Green- 
wich is considered of no moment even in the light of the 
admitted fact (R. 455, Find. 18) that WNLC serves the 
local interests and needs of the interference area only ‘‘to 
some degree”, and also that WNLC withdrew its opposi- 
tion to a grant of appellant’s application. 


CONCLUSION 


Something is obviously wrong somewhere. This Court, 
pursuant to “‘the equitable principles governing judicial 
action’? and to the mandate of Section 307(b) of the Com- 
munications Act, must certainly recognize the arbitrary 
and inconsistent action of the Commission and also the 
equitable dissent of Commissioner Lee and remand the 
case to the end that the public interest may be served. 


Respectfully submitted, 


Lez G. Lovett 
Attorneys for Appellant 
734 Fifteenth Street, N. W- 
Washington 5, D. C. 


